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Easy Money

by Bill Sewell

Oh, it’s easy money stacking

carcases in the half-dark.

....

It’s easy money dodging timber

that would burst you like a tick.

.... 

yes, easy as pie

as a piece of cake

as falling off a log.

Or being felled by one.
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EXECUTIVE SUMMARY

This research attempts to assess how successful the Accident Compensation Corporation (‘ACC’) is in delivering sustainable vocational rehabilitation outcomes to injured New Zealanders. Every New Zealander who is injured at home, at work, on the road or on the sports-field is entitled to no-fault earnings-related compensation from ACC as well as social and vocational rehabilitation. These rehabilitation tools are geared towards returning injured persons to the work-force.

This research identifies key events in New Zealand’s social and political history such as the Brunner Mine Disaster and the World Wars that shaped values towards accidents, injuries and rehabilitation, and which in turn influenced the development of accident compensation legislation. To expand on this theme, PART ONE will provide an historical overview of the development of the Accident Compensation Scheme up to the present day. It will also focus on the concept of community responsibility, and complete rehabilitation - two philosophical principles that are embedded in the ACC system. 

PART TWO  provides direct statements from 19 claimants of their experiences of vocational rehabilitation. The claimant interviews make for poignant reading. It is acknowledged that those interviewed were at the difficult end of the spectrum, people who had been out of work and on ACC for many years. The main theme that emerges is that the claimants feel marginalised and powerless. The processes from their perspective are put in place for the ease of administration of ACC rather than to assist the claimant.

PART THREE reviews the international literature around vocational rehabilitation and Return-To-Work (‘RTW’) programmes in three selected jurisdictions – Australia, Canada and Germany. This section develops the analysis further, and examines how other jurisdictions approach claimant rehabilitation. The Australian Workers Compensation schemes thrust the responsibility of vocational rehabilitation upon the employer to a greater extent than the New Zealand system. However, it achieves similar return to work results to New Zealand at a greater cost compared to the New Zealand scheme. This section attests to the cost effectiveness of New Zealand’s accident compensation model. In Canada the literature review primarily focuses on an audit tool designed to improve the effectiveness of vocational rehabilitation. This programme has recently been licensed to the Accident Compensation Corporation for implementation in New Zealand. Germany has the most integrated, multidisciplinary emphasis on vocational rehabilitation and retraining of all the jurisdictions studied. Germany has a highly advanced system that is more in line with the original vision for New Zealand’s accident compensation scheme. The literature review confirms that vocational rehabilitation in New Zealand is now more closely aligned with an individual responsibility and  insurance model such as is run in Australia  than the social insurance scheme that is operational in Germany.
PART FOUR summarises all of the previous sections and develops recommendations for further research and for consideration by policy makers in New Zealand. It refers to ILO Convention 159 – Vocational Rehabilitation and Employment (Disabled Persons) Convention, 1983 and notes that if New Zealand wishes to ratify this convention it would need to provide and evaluate vocational guidance, vocational training and placement services. 

 It concludes by questioning whether privatisation is the way forward as New Zealand is confronted with social concerns: an ageing workforce and a skills shortage. The implementation of alternative approaches to rehabilitation is vital to sustain working lives, diversify skill sets to enhance employability and ensure financial losses are mitigated for those who are injured, their families and the community as a whole.
Time line

1891
Coal Mines Act – levy imposed on coal production to provide 

limited assistance to injured miners

1896
Brunner Mine Disaster – killing 67 miners

1898
Brunner Mine closes- remaining workers dismissed – widows 

sue employer- receive small lump sums.

1900
Workers Compensation scheme established (employers in 


dangerous trades required to insure their employees against 


injury or death – private insurers administer the claims)

1901
Accident branch of the State Insurance Office is established.

1914-1918 
WWI injured soldiers return to high unemployment and pensions 

less than the basic wage

1931
The Disabled Servicemen’s Re-establishment League is set up to assist 
injured soldiers obtain sheltered employment and retraining.

1939-1945 
WWII injured soldiers are provided vocational rehabilitation 


through the Re-establishment League.

1947
Employers are required to insure with the State Insurance 


Office.

1951
National reprivatises the scheme. A Workers Compensation 


Board 
established, to moderate profits made by private insurers 

through statutory oversight, also required to consider injury 


prevention and rehabilitation. Employers can now insure with 

private insurance companies.

1953
National Safety Association established – training in 



occupational 
health and safety offered.

1956
Weekly compensation increased to 80% of pre injury earnings, 

payable for up to 6 years.

1966
Royal Commission established to investigate Personal Injury in 

New Zealand.

1967
The Royal Commission’s recommendations are released in the 

Woodhouse Report.

1972
Accident Compensation Bill enters the House and the Accident 

Compensation Act 1972 is passed.

1974
The Accident Compensation Act enacted. New Zealanders lose the 
right to sue for personal injury and death caused by the 


negligent actions of others. In return a state agency, ACC 


established to administer a 24 hour, comprehensive scheme 


covering all injuries. Initially the State Insurance Office manages 

claims.

1977
ACC set up first branch office in Dunedin. 

1992
Accident Rehabilitation and Compensation Insurance Act 1992 

regulates the amount of rehabilitation that can be provided. 


Introduces the work capacity test that allows ACC to cease 


paying weekly compensation to those it deems can work 30 


hours of more a week. Removes lump sum compensation, 


repeals permanent pensions.

1996
Amendment to ARCI Act provides for more flexibility to allow 


ACC to provide more effective rehabilitation. 

1998
The National Government privatises insurance for workplace 

injuries. All other claims continue to be administered by ACC. 

Most small employers remain with the ACC established insurer 

 
At Work Insurance.

2000
The Labour led Government restores ACC as the administrator for all claims, 
although it allows accredited employers to manage their own claims under 
contract to ACC.

2001
The Injury Prevention Rehabilitation and Compensation Act 


2001 passed with the objective of restoring the vision 



expounded by Woodhouse. 

PART ONE

1896 – 2007 : An HISTORICAL OVERVIEW of WORKERS COMPENSATION IN NEW ZEALAND
From Brunner to Woodhouse and Beyond

Major events in a nation’s history shape values which guide society’s response to social questions. In relation to workers’ compensation the question posed is - how do we deal with the problem of personal injury? New Zealand’s comprehensive and socialised state-run accident compensation system is unique amongst accident compensation schemes in framing an answer to this question. 

The emergence of New Zealand’s accident compensation scheme can be traced back to three decisive periods in our history. 

The first crucial juncture occurred in 1896 at Brunner on the West Coast when a gas explosion in the Brunner mine killed 67 miners. This horrific disaster devastated the entire community and left the victim’s widows, children and elderly family members without adequate financial support. 

The second key event followed World War One (‘WWI’)  when returning soldiers expected to be rehabilitated back into employment. The injured returned to a society ill-equipped to attend to their needs. Many of these returned soldiers ended up unemployed, on meagre pensions and without adequate rehabilitation. To ensure this did not happen again in the wake of World War Two (‘WWII’), disabled servicemen were provided with rehabilitation and retraining and were assisted in their efforts to find work. After the war, many of these men went on to become leaders and influential figures in the legal fraternity, academic institutions and political arena. Their experiences of re-integration into the peace-time work-force were harnessed by the chief architect of New Zealand’s accident compensation scheme, Sir Owen Woodhouse, in the 1960s. 

The third important milestone was the implementation of the Woodhouse report, the document which ushered in the era of a comprehensive, 24-hour no-fault accident compensation scheme, administered by ACC. 
 
Woodhouse’s vision required New Zealanders to forgo the right to sue for damages for negligent actions that result in personal injury or death, in return for a social contract with the State. The State was obliged to ensure that the scheme provided complete rehabilitation, injury prevention and income-related compensation to any New Zealander injured at home, work, or on the road. 

The accident compensation scheme (as administered by ACC), as PART ONE will demonstrate, has largely weathered the political vicissitudes experienced by New Zealanders since 1974. The guiding principles of the Woodhouse report still form the bedrock of the current accident compensation scheme. However, these principles have been compromised the ascendancy of neo-liberal ideology and its influence on social policy in the 1980s and 1990s. The Accident Rehabilitation and Insurance Act (‘The ARCI Act 1992’) which came into force in the midst of the Bolger administration’s cutbacks on social welfare expenditure in the early 1990s exemplifies the shift towards neo-liberalism. Whereas most of the ARCI Act 1992 has subsequently been repealed, the vestiges of several key provisions remain, notably work capacity testing, that enable the insurer, ACC, to restrict its own liability, but often result in adverse outcomes for claimants. PART ONE will consider the ramifications of the neo-liberal agenda on the operation of the ACC scheme.

Neo-liberal deregulation further impacted on ACC when New Zealanders were given a glimpse of a privatised accident compensation scheme for work injuries for a brief period from 1st July 1999 to 30th June 2000. ACC’s role as the state insurer was restored by the incoming Labour-led Government in mid-2000. The authors of this research are conscious that the Opposition Party has signalled their intent to re-privatise the ACC scheme, thereby introducing private insurance companies into the accident insurance market-place. This research argues for the retention of the ACC scheme as a state-monopoly accident insurance provider. The research team advances the thesis that while the existing ACC framework may need to implement both operational and legislative changes to enhance the delivery of effective and meaningful rehabilitation, ACC should remain the sole agency responsible for the provision of accident insurance.

The Old World: the Common Law
For over 100 years, New Zealand workers have received statutory protection in the form of a workers’ compensation scheme. In the early 1900s, this protection amounted to a rudimentary framework and coverage was restricted to dangerous trades. From 1900 – when workers’ compensation was introduced - up until ACC’s inception in 1974, workers’ compensation legislation was amended 41 times evolving with each amendment until protection had been extended to most workers in employment, entitlements had improved and some occupational diseases were covered. 
Prior to the creation of ACC, a workers’ compensation scheme ran in parallel with the right to sue for damages against acts of negligence. The common law allowed workers to sue their employer for negligent actions that caused injury or death, although after 1900 the workers’ compensation regime prescribed the amount and extent of common law claims. However, employers were never required to pay both damages and compensation. If the worker failed in a damages action, they could apply to the Courts to assess compensation. If the worker succeeded, they were barred from claiming compensation under the Act. The exercise of these common law rights proved to be both costly and time-consuming and outcomes tended to be arbitrary.

British immigrants to New Zealand in the nineteenth-century brought with them their understanding of workers’ rights and labour laws from an Old World transiting into an industrial age. In Britain, the increasing popularity of steam power, negligible safety standards and abject working conditions in factories and the field had created extremely hazardous working environments and there was a growing recognition that some form of legal protection should be afforded to workers. Workplace deaths and injuries resulting from poor working conditions led to workers claiming damages compensation from their employers. As the pressure on negligent employers grew, judicial minds were exercised and the judiciary developed common law defences that made it increasingly difficult for injured workers to succeed in their claims. The British Courts tested liability against the fault principle – fault had to be attributed to a party in order to succeed in a claim for damages.  This device was used to reduce the economic demands on industry as well as on the cost of production.

An “unholy trinity” of employer defences dominated the landscape of nineteenth-century British industrial law, comprising the doctrine of common employment, voluntary assumption of risk and contributory negligence.
 Each of these employer defences eroded workers’ rights by diluting employer responsibility in the event of workplace injury or death.
In addition to these common law defences, the English Parliament introduced the statutory road-block of limitation periods, which prevented legal actions being brought after a specified time period. 
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“There’s always blood on the Coal” – the miners carry out one of the 67 miners killed by a gas explosion at Brunner in 1896, New Zealand’s single most tragic workplace accident.
By 1891, death rates from workplace accidents and violence in New Zealand were higher than in the ‘home country’ and, at 95.7 per 100,000 population, higher than in some Australian states.
 Stephen Eldred-Grigg outlined the parlous state of affairs for workers: 
Work caused spectacular accidents and diseases…Timber felling, which crushed dozens of men every year in the late nineteenth century, was probably the most dangerous job. Deaths from other forms of crushing in mines and quarries, or on road and railway works, were almost as common.

The 1890s’ West Coast coalfields have been evocatively described as a ‘slough of despond’.
 Their notoriety as hazardous working environments was also well-renowned: “There’s always blood on the coal”, miners said.
 In 1891, Richard Seddon, then the local MP for the Hokitika and Minister of Mines, Defence and Public Works in the Ballance Liberal Government, oversaw the Coal Mines Act of 1891 which imposed a levy on all coal production. Seddon hoped that this would provide a ‘sort of State insurance’ and that it would prevent injured miners seeking compensation from their employers. 

A major catalyst for legislative change, if one was needed, appeared in the form of the Brunner Mine Disaster. In 1896, an explosion at the Brunner mine killed all 67 miners. The after-shocks of this tragedy reverberated throughout the community: 39 widows and 192 children as well as elderly dependents, were affected by the disaster.
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The bodies are laid out after from the Brunner mine disaster.

The workers in the mining industry had been notable in terms of taking the initiative in self-insurance through their union, the Amalgamated Mining and Labourers Association, by coalescing into ‘friendly societies’. These ‘friendly societies’ offered a measure of financial assistance to their members in the event of injury or illness and the dependents of those killed. 

The magnitude of the Brunner mine disaster, however, was such that these friendly society funds, along with the compensation available from the state-administered accident fund were insufficient to support the widows and families. Charitable Relief funds were established to help the families, and the Brunner Mine Accident Relief Fund attracted donations from throughout New Zealand. 
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Families resorted to charity prior to State run workers compensation.


Civil legal action against the coal company was a course of action open to the dependents of the Brunner Mine disaster. In 1898, 23 actions were brought that alleged negligence against the mine owners.
 Section 52 of the Coal Mines Act 1891 required the mining company to demonstrate that they had not been negligent. The families were initially successful, but the English owners managed to overturn the decision at appeal. The Brunner mine was closed, the remaining miners were dismissed and an agreement was reached whereby claimants received a small lump sum of £75.

The law suits brought in the aftermath of the disaster illustrated the polarising nature of common law actions in a small highly-connected society. Some members of the community were angry that the financial demands of the claimants (as distinct from the disaster itself) had brought the mining company to its knees and resulted in the mine’s closure. The legal wrangling led to bitterness by all parties – the claimants because of the costs and the pitiful result, and the community because of the mine closure. 

This event sowed the seeds for New Zealanders forsaking their right to sue in return for a more generous state scheme that compensates every New Zealander who suffers injury, whether at work, home or on the road. The research team speculates that had the legal outcome for the Brunner Mine disaster survivors resulted in handsome payouts and the mine had remained open, then the discourse about trading off the right to sue for a no-fault scheme may have taken a different route. In reality, however, New Zealanders gained an insight that litigation was a flawed process which could not necessarily guarantee a favourable outcome for the injured party.

A domestic solution for a domestic problem: 1900 - 1966

The Workers’ Compensation Act 1900 became law, largely in response to the Brunner Mine Disaster of 1896 but also to international developments in workers’ compensation. 
In 1884, the German Imperial Chancellor Otto Von Bismarck, in the midst of a series of social reforms, enacted the Accident Insurance Act. This legislation was the precursor to modern schemes of workers compensation and was funded by employers. The scheme provided for medical treatment and a pension equivalent to 2/3rds of a worker’s wages if they suffered from permanent disability.
By 1897, 40 other countries also had some form of statutory protection for workers.
 The Commonwealth countries, for the most part, used the seminal British Employers’ Liability Act as their template while Germany, Austria and various states in the United States had developed their own schemes.
 The common law countries still retained damages actions in tort law which ran parallel to their workers compensation regimes. 
In New Zealand, the Brunner Mine Disaster had a galvanising effect which contributed to the debate about workers’ compensation. During the parliamentary debates, which preceded the 1900 Act, the Hon John MacGregor raised the concept of the worker as an ‘industrial soldier’ as portrayed in The Economic Journal: 

The artisan and the mechanic is like the soldier, in that both run a risk of death or horrid maiming, and that in the interests of others – of the community at large. The soldier has his pension, the industrial soldier should have his. The employer can insure his building against destruction by fire, his machinery against depreciation, and insurance forms a charge on the industry, one of the costs of production. Why should the workman insure the only instrument of production he possesses – namely his life and limbs – against destruction by exploding firedamp, or unfenced machinery, from depreciation by lead poisoning or phossy jaw? And why should not such insurance constitute an incidental charge on the industries, payable eventually, like the cost of fire insurance by the consumers.

The Workers’ Compensation Act 1900, therefore, passed into law against a backdrop of a catastrophic high-profile disaster at home and the consolidation of accident insurance law abroad. 

The second event which forged New Zealand’s workers’ compensation was the experience of soldiers returning from WWI. During the war 45% of New Zealand’s male population of military age served in the armed forces and 16,688 were killed. The survivors returned to New Zealand to find that there had been little apparent preparation for their rehabilitation. Housing and satisfactory employment were difficult to obtain. On top of this privation, war pensions for disabled veterans, widows and orphans were well below the basic wage.
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The issue of re-integrating returned servicemen into the workforce heralded the introduction of vocational rehabilitation and retraining. In 1931, the Disabled Servicemen’s Re-establishment League was formed. The League was funded by the New Zealand Expeditionary Force Canteen and Regimental Funds and later by the New Zealand Returned Services Association (‘NZRSA’) and the Government. Committees in Auckland, Wellington, Christchurch and Dunedin encouraged employers to take on disabled servicemen, to carry out vocational training and, if required, top up their earnings.
 The League also provided sheltered employment and training to injured WWII veterans with a level of disability 40% or higher
.

By the 1960s, many of New Zealand’s leaders - politicians, academics, lawyers and judges - were men who had served in WWII. These returned servicemen were infused with a strong sense of social responsibility. There was discontent with New Zealand’s workers’ compensation scheme wherein earnings-related compensation was restricted to 6 years, even in cases when the injured person remained incapacitated beyond this period. This restriction disadvantaged the seriously injured worker. There was also dissatisfaction with the common law remedies available to victims of accidents. The combination of public-spirited decision-makers and dissatisfaction with the existing systems engendered a climate conducive to the discussion of new ideas relating to workers’ compensation.

This discussion did not take place in a vacuum. International opinion on personal injury was canvassed. In 1959, Ian Campbell undertook a study tour on behalf of the Workers’ Compensation Board. His brief included an assessment of tort actions for personal injury claims in Great Britain, Europe and North America. He reported: 

The fact that a worker may have a remedy at common law also complicates the situation here. The line of demarcation between a successful claim and an unsuccessful one is extremely tenuous and not infrequently due to the plaintiff’s luck with witnesses, even to the extent of their veracity. If such a right were replaced by a pension on a sound and worthwhile basis, I consider workers generally, would be better off. It should not place any more cost on industry for the cost of common law claims here is already becoming increasingly high.
 
Campbell was not alone in foreshadowing the demise of the common law and the momentum for an overhaul of the status quo gathered pace.

The death throes of the common law: 1966 – 1974 – the Woodhouse Commission
In 1966, the Governor-General Bernard Fergusson established a Royal Commission on Compensation for Personal Injury in New Zealand to report upon the law relating to compensation and claims for damages for incapacity or death arising out of accidents (including disease) suffered by persons during their employment and the medical care, retraining and rehabilitation of injured persons and to recommend changes. 

The Governor-General asked the Honourable Mr Justice Arthur Owen Woodhouse, DSC, a Judge of the Supreme Court, to chair the Commission. Sir Owen Woodhouse’s fellow Commissioners were Mr Bockett, the retired Secretary of Labour and Mr Parsons, an accountant. The Royal Commission presented its report in December 1967. 
The Commissioners rejected the model of the original Workers’ Compensation Act as being fundamentally misconceived. The Commissioners were critical of the Act’s management by private enterprise when its function affected a social responsibility
. They cited the cost of the system and its inability to improve accident prevention and effectively rehabilitate the injured: “In short, in its present form the Act works upon a limited principle, it is formal in procedure, it is meagre in its awards, and it is ineffective in two important areas which should be at the forefront of any general scheme of compensation.”
 They were acutely aware of the pitfalls of entrusting this social responsibility to insurance companies: “the insurance system itself can offer no central impetus in the important areas of accident prevention and rehabilitation”. To rectify this, the Commissioners thought that a scheme reliant on the acceptance of community-wide responsibility in respect of every injured citizen, must be handled as a social service by a Government agency.
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Sir Owen Woodhouse , the architect of the ACC scheme, the Chair of the Royal Commission on Compensation for Personal Injury in New Zealand

In 1969, the Minister of Labour, the Honourable Mr Tom Shand presented a commentary to the House of Representatives on the report of the Royal Commission. The Minister said: ‘the Commissioners have proposed a bold blue print of total reform in the realm of compensation for personal injury; a unified and comprehensive system to replace a variety of disconnected remedies which they described as a “fragmented and capricious response to a social problem.” They believed that “in the national interest and as a matter of national obligation” the community must protect all its citizens. The Minister was unequivocal on the benefits that should be delivered: “…the alternative compensation provided in workers’ compensation legislation must be more generous, full, and fitting than it is today.”

The Royal Commission’s groundbreaking blue-print proposed that a state mechanism, the Accident Compensation Commission as it was then, be established. ACC was to provide comprehensive ‘no-fault’ coverage to victims of personal injury by accident. The trade-off for this 24-hour insurance was that the right to sue for damages at common law was relinquished. Workers who incurred an income loss as a result of their personal injury would receive compensation related to their earnings, whereas, earners and non-earners alike could be eligible for lump sum payments. 

The triple goals of the radical scheme were the prevention of accidents, rehabilitation of the victims and compensation for injury – in that order. The aims were to be realised through the implementation of five guiding principles:

· community responsibility;

· comprehensive entitlement;

· complete rehabilitation;

· real compensation; and

· administrative efficiency.

In accepting the principles of community responsibility and universal entitlement, the Royal Commission recommended a complete departure from the adversarial system which required proof of fault as a basis for compensation. The Commissioners regarded the negligence action as a form of lottery and this lack of certainty at common law demanded urgent legislative reform.

It is important to appreciate the rationale behind the creation of a new independent authority with an exclusive mandate to administer social insurance driven by a principled approach.
 The Commissioners thought it was incompatible for a comprehensive and compulsory scheme of social insurance to be administered by private insurers with their dual motivations of minimising liability and maximising profit. The alternative model proposed by the Commissioners represented a move away from the insurance-dominated paradigm in favour of collectivising the responsibility for personal injury by spreading the costs throughout the community. The basis of this recommendation was expressed in the concept of community responsibility.

Sir Owen Woodhouse was mindful that private insurance was an expensive way to manage injury claims in terms of administrative costs. In a report to the National Committee of Inquiry into Compensation and Rehabilitation in Australia, dated July 1974, Mr Glencross and Mr Pettigrew, representatives of the Australian private insurance sector wrote a memorandum to Mr Justice Woodhouse who was chairing the Inquiry. Their report 
 estimated that the private insurers overall expense ratio was about 18%. Mr Pettigrew thought that if the State were to take over running worker’s compensation the private insurers would stand to lose 25% of their income.

As current President of the Law Commission and former Prime Minister Sir Geoffrey Palmer pointed out: 

The ultimate issues in the New Zealand accident compensation reforms were not about the law. They were about values. They concerned social priorities. The choices were political. The debate was about which matters should be handled as a matter of collective community decision and which matters are best left to the market to be dealt with on a commercial basis.

The Royal Commission’s recommendations were adopted and in a remarkable feat of bipartisanship the Accident Compensation Act 1972 (‘the AC Act 1972’) was passed. The scheme came into force on 1st April 1974. Parliament was justifiably proud of the avant-garde initiative and Prime Minister Jack Marshall, the leader of the National Party, introducing the third reading with the words: “This is a very advanced piece of legislation which I believe we will look back on as a land mark in our social welfare development. I am proud to have been associated with it and proud that the National Government has taken the lead in introducing legislation which leads the world in this field.” 

The implementation of the Woodhouse report: a Landmark in social welfare
For New Zealanders born after 1974, ACC has been a fixture of public life, woven into the social fabric. Several generations have been spared the divisiveness of tort litigation, perhaps best epitomised for a New Zealand audience by the legal minefield of multi-million dollar lawsuits in America. Since 1974 all New Zealanders are entitled to make a claim for cover if they have suffered an accident or an occupational disease in New Zealand. If their claim is accepted, the injured person is entitled to receive compensation, treatment and rehabilitation. The claimant does not have to prove fault – it is a no-fault scheme – so long as they can demonstrate that the accident or occupational disease has caused injury, then they will be covered. In return for this coverage, New Zealanders relinquished their right to sue for compensation for injury sustained from the negligent acts of others. The scheme is comprehensive in that it covers all New Zealanders whether at work, on the road or at home, on the sports field or suffered in the course of treatment. Entitlements are provided to earners and non-earners alike. The scheme was designed to promote injury prevention and provide claimants with complete rehabilitation. All of these services would be provided through a state agency – the ACC.

The Woodhouse scheme built upon the existing Workers’ Compensation scheme. It ensured that injured workers received compensation set at 80% of their pre injury earnings. But unlike the Workers’ compensation scheme, the new accident compensation scheme allowed compensation at 80% of pre-injury earnings to continue so long as the claimant remained incapacitated. The 6-year cut-off date contained in the old Workers’ compensation scheme was abandoned.

The scheme as conceived by Sir Owen Woodhouse and his fellow Commissioners was intrinsically value-laden. These values were enshrined in five guiding principles and formed the basis of the Woodhouse Report’s justification for comprehensive coverage and universal entitlement. These values had been informed both by the experiences of the British immigrants as well as the crucible of events such as the Brunner Mine disaster and both World Wars.

As Tony Simpson asserted: 

The political culture which grew out of the nineteenth-century experience of emigration to New Zealand has continued to lie at the root of most of the social attitudes of New Zealanders and the political actions which have flowed from them. The experience of the depression of the 1930s reaffirmed these attitudes, and numerous subsequent studies have shown that they continue to underpin the most cherished beliefs of most of those who live here. These beliefs in the importance of accessibility to education for all; the availability of community-funded assistance during periods of unlooked-for or unavoidable adversity such as sickness, accident or unemployment; affordable and decent housing; and support in old age do not differ in any material way from the programmes espoused by the Chartists, trade unionists and others in nineteenth-century Britain who endeavoured to recover the moral economy they believed had been denied them by the changes through which they had passed. The political culture which grew out of the nineteenth-century experience of New 
Zealand’s British immigrants is appropriately perceived as one of the richest and most prolific flowerings of that economy and its culture. 
 

The five guiding principles proposed by Woodhouse and his fellow Commissioners encapsulated these above concerns and represented a socialised response to accident and injury. The five founding principles are: 

(1) Community Responsibility;

(2) Comprehensive entitlement;

(3) Complete Rehabilitation; 

(4) Real Compensation; and 
(5) Administrative Efficiency. 

The following paragraphs will examine community responsibility and complete rehabilitation, in particular.
Community Responsibility

“Everyone was to be looked after – it was the community’s responsibility to do it. Beneath the idea lurked a definitely collectivist set of values”.
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The notion of community responsibility underpins the ACC scheme and is elegantly articulated in the Woodhouse Report: 

56. The first principle is fundamental. It rests on a double argument. Just as a modern society benefits from the productive work of its citizens, so should society accept responsibility for those willing to work but prevented from doing so by physical incapacity. And, since we all persist in following community activities, which year by year exact a predictable and inevitable price in bodily injury, so should we all share in sustaining those who become the random but statistically necessary victims. The inherent cost of these community purposes should be borne on a basis of equity by the community.

Community responsibility, in practice, was to be realised through the complementary function of the second principle – comprehensive entitlement. The costs of personal injury could be minimised if loss was spread through the community, that is, if the injured person’s burden was socialised. The Commissioners were explicit in their view, that it was incumbent upon the State to reify this concept: 

First, in the national interest, and as a matter of national obligation, the community must protect all citizens (including the self-employed) and the housewives who sustain them from the burden of sudden individual losses when their ability to contribute to the general welfare by their work has been interrupted by physical incapacity

The Commissioners conceived of community responsibility being more than just comprehensive entitlement, they thought that it was undesirable for accident insurance to be the province of private insurers. 

Complete Rehabilitation 

The Royal Commission considered that the nation had a clear duty and a vested interest in the promotion and fostering of “the physical and economic rehabilitation of every adult citizen whose activities bear upon the general welfare”. The Commission packaged this notion as an economic imperative: “If the well-being of the workforce is neglected, the economy must suffer injury.” The Commission saw all New Zealanders contributing to a national effort so that “the process of rehabilitation should be developed and encouraged by every means possible as it has much to offer New Zealand both in human and economic terms.”

To borrow further from the Woodhouse Report: 

…The consideration of overriding importance must be to encourage every injured worker to recover the maximum degree of bodily health and vocational utility in a minimum of time. Any impediment to this should be regarded as a serious failure to safeguard the real interests of the man himself and the interest to which the community has in his restored productive capacity
.

In order to achieve these ends, the Commissioners recommended that: ‘…the scheme must be deliberately organised to urge forward the physical and vocational recovery of these citizens…’
The Commissioners analysed rehabilitation and its benefits at some length: 

359. The rehabilitation process clearly is able to provide great benefits. Independence and self-respect, an alleviation of the strain of incapacity, and some mitigation of money losses are offered to the man himself. And apart from humanitarian considerations there is for the community the advantage of increased production and the avoidance of some of the economic costs of incapacity. It is a process which should be supported widely and made available to all who might be assisted by it: and the test for assistance should never demand that the advantage to the patient must always balance the cost to the nation.

They also identified groups who would require rehabilitation: 

361. For the purposes of rehabilitation incapacitated people can be considered in three main groups: 

(a)
There are those who will quickly recover and return to their old activities: fortunately this group constitutes by far the majority of incapacitated persons.

(b) 
There are others who eventually will be able to return to their normal work or activities, but only after a period of treatment and convalescence.

(c)
There is a relatively small group who will require and deserve much assistance, and possibly retraining.

What is often described as medical rehabilitation can assist each one of these groups to achieve maximum physical condition in a minimum of time.

362. Most of those who come within the second and third groups will probably require a much longer period of rehabilitation including that form of it which can be described as vocational rehabilitation – a process aimed at conditioning a man or woman to the requirements of employment or normal social activity.
 

The Commissioners recommended that a special rehabilitation benefit could be provided to act as an incentive for vocational rehabilitation, and described the elements of vocational rehabilitation: “It covers everything from the evaluation of aptitudes, skills and experience of the client to his training or retraining for a new occupation”. The Commissioners envisaged assessment facilities and facilities for training, and that the Government would provide grants and subsidies to encourage training of the disabled for employment…” the assessment is not merely of the patients physical condition and the likely state he will reach after appropriate medical treatment: it must extend to an appreciation of his intelligence, educational standards, mental and emotional state, general aptitudes and adaptability, motivation, resilience and social and economic background.”

The Commissioners recommended that a permanent periodic payment would be made (after assessment) for those suffering permanent partial incapacity. The purpose of this permanent pension, which could never be reduced, was to act as an incentive on those who were being rehabilitated. Even after they returned to work, and weekly compensation ceased, the permanent pension would be retained.  

Many of the politicians, on both sides of the House of Parliament, had experience of WWII and were aware of the difficulties faced by returned soldiers as well as their rehabilitation needs. Hon Mr Young (National MP for Miramar) said: 

We remember the part it [rehabilitation] played during WWII in re-establishing people as useful members of society. It is equally important that a person injured, whether in industry or as a result of a road accident, should be rehabilitated so that he can continue to play a proper part in the community…our purpose is to promote rehabilitation so as to seek to restore all such earners and persons to the fullest physical, mental, social, vocational and economic usefulness of which they are capable. Obviously in many cases it will be impossible to fully restore people but in many cases they will be restored to a situation where not only can they be useful members of society but in themselves feel they are playing a useful part of society. The Bill does take care of rehabilitation. It lays the groundwork for consideration of people and their rehabilitation to a greater extent than ever before in the history of our country.

The select committee considering the original Accident Compensation Bill brought recommendations back to the House. It reiterated Sir Owen Woodhouse’s words: 

The objective in all cases must be, as quickly as possible, to get injured persons back onto productive employment and to enable them to become useful members of the community once more…It is essential that those who are seriously injured should not be regarded as outcasts or as social misfits. This has often been the case in the past. Even today the extent to which the body and spirit of man is endowed with reserve powers and functions is not fully recognised. Much can be done even for the person who has serious permanent injuries. It is now known that a man can take his place in the community not only without limb, but even without other organs which were once considered vital to the human being.

The AC Act 1972 provided for retention in pre-injury employment where possible and training/retraining for those injured workers who could not be reinstated into their pre-injury employment. Injured workers could make arrangements with ACC concerning examinations, completion of apprenticeships, obtaining employment experience, paying for costs of training, funding for travel and accommodation assistance if training was required away from home.

These principles have not been fully enacted in relation to rehabilitation. In 1988, the Law Commission noted that although the legislation recognised the critical importance of rehabilitation, ACC had a lack of national policies and programmes. The Law Commission also commented that: “There is a lack of incentives within the scheme itself for employers to provide retraining and so forth.”

The impact of neo-liberalism in the 1980s and 1990s

The interest of private insurers were reinforced in the 1980s and 1990s by neo-liberal
 politics and its emphasis on free market economics. Neo-liberal values influenced the thinking behind the 1992 amendment to the Accident Compensation legislation. These legislative changes included: the adjustment of individual employer levies on the basis of claims costs; the prescription of entitlements in the Regulations; the privatisation of the employers’ account and the introduction of the work capacity test.

Neo-liberalism achieved prominence in New Zealand political discourse through the radical liberalisation of the New Zealand economy that occurred during the late 1980s and early 1990s. After the Fourth Labour Government took office in 1984, Finance Minister, Roger Douglas, initiated a series of economic reforms including; the deregulation of the financial market, the creation of profit-driven state-owned enterprises and the privatisation of national assets in response to the economic downturn following the Muldoon administration. In 1990, National returned to power under Jim Bolger and continued the programme of economic restructuring started by Douglas. Welfare services and industrial relations bore the brunt of the reform packages which involved widespread cutbacks in spending on benefits and allowances and the introduction of the Employment Contracts Act 1991. However, workers’ entitlements under ACC in relation to rehabilitation were also under attack.

The Bolger Government took the view that the “cost of the [existing] scheme was unsustainable”. The Minister for ACC, Hon Mr Birch, announced the establishment of a working party on compensation for Incapacity and Accidents to address these escalating costs. The working party (which was known as the Galvin Committee after its Chair) was tasked with five goals, one of which was to “minimise the cost to society of the system of compensation for incapacity.
 

The terms of reference given to the Galvin Committee specified that any workers’ compensation scheme had to adhere to the following prerequisites:

· greater freedom of choice among alternate insurers;

· competition between public and private sector insurers; and

· the minimisation of barriers to competition among insurers to ensure they are able to compete on a neutral basis.

Three reports emerged as an outcome of the Galvin Committee’s efforts. They were:  

· Statement from the Minister of Labour, Accident Compensation Corporation Annual Report (1991) 
· Report of a Ministerial Working Party on the Accident Compensation Corporation Incapacity (1991); Report of a Ministerial Working Party on Accident Compensation and Incapacity (first supplementary report) (1991); 
· and “Accident Compensation – A Fairer Scheme” 30 July 1991
The Galvin Committee recommended a staged process towards the eventual privatisation of the ACC system. Stage One prescribed the reduction of benefits, required the scheme to pay for public health services used, introduced experience rating whereby employers paid a levy linked to the cost of their claims and the funding of the Scheme on a pay-as-you-go basis. Stage One was executed by the enactment of the ARCI 1992 Act. 

The ARCI 1992 Act heralded a significant change in direction for rehabilitation, one that amounted to a deviation from the Woodhousian benchmark.  The 1992 Act prescribed the amount and extent of rehabilitation assistance that could be given to an injured person. These regulations replaced the flexible, although underutilised, provisions in the Accident Compensation 1972 and the Accident Compensation 1982 Acts. The new legislation introduced work capacity testing to assess a claimant’s ability to return to work with weekly compensation ceasing if the person was deemed fit for work whether or not the person had a job. It also removed access to lump sum compensation for pain and suffering and loss of enjoyment of life, replacing it with a small independence allowance which recognised impairment only.

The work capacity test evolved from the National Government’s concern that the costs of ACC were continuing to rise and to limit liability for the insurer. The work capacity test (and in its current guise, the vocational independence process) gave ACC certainty by fixing an endpoint to its liability – weekly compensation ended three months after a claimant was deemed to be fit to work.
 On top of this, the Minister for ACC, Hon Bill Birch, speculated that the scheme concealed “hidden unemployment” or malingerers who were unfairly taking advantage of the benefits of weekly compensation. 

The work capacity test allowed ACC to cease paying weekly compensation to injured workers if an occupational and medical assessor deemed them capable of working 30 hours of more a week in a job. The outcomes of the work capacity procedures were riddled with difficulties for the claimant including; no actual job needed to be available for a claimant to be assessed as having a capacity to work, the job could be at a much lower income and skill level than the pre-injury employment and only covered injuries were taken into account by the assessors. Moreover, the priority for rehabilitation shifted to removing long-term claimants from the scheme. This arbitrary mechanism did however achieve results. As Grant Duncan
 notes: ‘In a stroke, [Birch] redefined the status of many claimants from “injured person” to “unemployed person.”
 

The vocational rehabilitation outlook was bleak. Not only did ‘the insurance-based principles of the Accident Rehabilitation and Compensation Insurance Act 1992 br[ing] in the concepts of individual (as opposed to community) responsibility and of work-capacity assessment’ but scant attention was actually being paid to rehabilitation.
 

The politically-charged nature of the ACC debate was further illustrated when the National Government, supported by the employer and private insurance lobbies opened the employers account up to competition. The employers account was privatised through the enactment of the Accident Insurance Act 1998. 
The Accident Insurance Act 1998 (‘AI Act 1998’) introduced a further major policy change to New Zealand’s accident compensation regime. The 1998 Act had two primary policy drivers, namely: 

· To introduce competition to aspects of ACC’s business; and
· To introduce insurance concepts and principles to the administration of the scheme.

The AI Act 1998 required all employers to purchase accident insurance for work-related personal injuries suffered by their employees and enabled self-employed persons to purchase accident insurance from insurers other than ACC for both work-related personal injuries and non-work injuries (other than motor vehicle injuries).
The new legislation also allowed insurance companies to compete to manage claims and underwrite accident insurance for all work-related personal injuries, and for non -work injuries (other than motor vehicle injuries) to self employed persons.

Private insurers were given the opportunity to insure workers against the costs of injury sustained at work. 

The work capacity provisions of the ARCI Act 1992 were carried over into the AI Act 1998. Their essential objective was for the claimant to attain a capacity for work in any occupation that they were suited by reason of education, training and/or experience – irrespective of how low-skilled or poorly-paid the occupation or whether it was available in the labour market.

The incoming Labour Government of 1999 took urgent steps to repeal the AI Act 1998 and restored the state-run scheme, however it allowed employers to be accredited to ACC to fund and manage their own employees’ claims. The new Government did not repeal the work capacity provisions – but they did rename the assessment procedure, the vocational independence process.

The work capacity testing operated as a device to remove claimants from the long-term ‘tail’ - there was little incentive on ACC to invest in rehabilitation, let alone retraining. This function has largely been replicated by the vocational independence process. As Duncan comments: 

…the determination of vocational independence creates the possibility that those with permanent partial disability who cannot return to their previous occupation may be exited from the scheme, on the basis of a capacity to be employed in an occupation of a lower status and lower income than that enjoyed previously – regardless of the availability of any actual job in that new occupation. There is no compensation for long-term loss of earnings, no statutory requirement to retrain the claimant in an occupation of a similar social and economic status, and no follow-up to evaluate the claimant’s subsequent employment or income.

Ross Wilson
 describes the difficulties associated with the successful implementation of rehabilitation strategies: “22 years later we have a legislative shambles created by the ill informed legislators and advisors of the 1990’s, funding difficulties created by the unwise political concessions to the employer lobby, and an administration struggling to survive let alone achieve successful return to work and rehabilitation programmes.”

The Notion of Fairness

Fairness is a quintessentially New Zealand value – everyone should get a fair go and if possible equal treatment. From the 1930s to the mid-1980s, New Zealand social policy was able to provide a broad range of basic health, welfare and educational services on a fair and approximately equal basis to most New Zealanders.
 A commitment to fairness on the part of socially-minded legislators was ingrained in social policy. 
The notion of fairness has appeared in ACC policy vocabulary before – most infamously with the passage of the ARCI Act 1992 under the banner of a ‘Fairer Scheme’. 
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The Woodhouse report invokes fairness: 

The compensation purpose of the scheme is not to provide merely for need but to shift a fair share of the burden suddenly falling upon individuals as a result of personal injury…

Since the object is compensation for all injuries, irrespective of fault and regardless of cause, the level of compensation must be entirely adequate and it must be assessed fairly as between groups and as between individuals within those groups…
 

In 1995, Sir Owen Woodhouse commented: 

Our social responsibilities are not to be tested by clever equations or the latest economic dogma. They depend upon decent fellow feeling and the ideas and ideals which support it. That I am sure is the continuing attitude of New Zealanders. It is something which ought to be applied to the future of the accident compensation scheme.

If ACC were required to rehabilitate and retrain a victim of personal injury into a job, equivalent in economic and social status, to their pre-injury situation – this outcome would arguably provide a fair return on the social contract. Woodhouse contended that vocational rehabilitation was beneficial to society as it facilitated a worker’s return to productive employment. To achieve this end, he and his fellow Commissioners promoted a scheme that encouraged every injured worker to attain the maximum degree of vocational utility. Woodhouse resisted the notion that the test for determining rehabilitation entitlement should balance the cost to the nation with the advantage being provided to the injured person.

Woodhouse’s rationale for complete rehabilitation has been imported into section 70 of the IPRC Act 2001 (effective from 1st April 2002). Section 70 states that a claimant is entitled to be provided with rehabilitation by ACC to assist in restoring their health, independence and participation to the maximum extent practicable. In reality, however, the claimant is often rehabilitated to a level below the maximum. This is because the legislation gives clear direction to ACC that any rehabilitation provided must be cost effective.
 This ACC has to weigh up whether the costs of entitlements will be reduced as a result of the provision of vocational rehabilitation. This legal test elevates short term, individual costs effectiveness over long term claimant and societal benefits.
Although the 2001 Act promotes rehabilitation as a principal objective, the combined effect of the cost-effectiveness test and the vocational independence
 provisions is these (predominantly) ‘long-term’ claimants are exited from the scheme before they are ready.
 This relieves ACC of any responsibility to retrain injured workers or ensure that they are retained in sustainable employment.

It is also important to note that there is no requirement that a claimant is made vocationally independent in an occupation of equivalent social and economic status to their pre-injury employment. In other words, the  pre-injury occupation establishes a ceiling that determines the vocational options available to the claimant at the outset of the vocational rehabilitation process. This is a far cry from the aspirational nature of complete rehabilitation as advanced bv Woodhouse and the language of section 70.

Grant Duncan identifies ACC’s distrust of claimant’s motives as an issue: 
The problem with this assumption of distrust, which is now built in to law, is that it does not recognise that there may also be strong willingness to return to work, to retrain for work if need be, but on one’s own terms, rather than under the direction of administrators. And hence there is a source of frequent conflict.

ACC may also wish to shift costs from the scheme back onto the worker or other State agencies. There is evidence that costs are being externalised as some ACC claimants who leave the ACC scheme, but are unable to return to sustainable employment, end up on Work and Income benefits. This cost-shifting phenomenon is described by Purse et al: ‘Although the two are often conflated, high exit rates are not the same as high return to work rates…A further, particular important, exit mechanism involves injured workers transferring to social security programs when weekly payments have been (or are imminently expected to be) ‘significantly reduced’.
 The relocation of unrehabilitated claimants to the books of another welfare agency is a policy direction that breaches the social contract and violates the Woodhouse principles.

There are conflicting values within the accident compensation legislation: the notion of fairness that Woodhouse envisaged is contained in the expectation that the injured person would be rehabilitated to their maximum vocational utility; however, this notion of fairness is undermined when ACC applies the test to assess how much rehabilitation it should provide to assist the injured person. It must satisfy itself that any rehabilitation provided will directly result in a reduction in entitlements. ACC determines that it has provided sufficient vocational rehabilitation at the point the injured person is deemed fit for work  At that point ACC can cease paying weekly compensation. Assessing a person as fit for work (irrespective of labour market realities) falls well short of assessing a person’s maximum vocational utility.
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Conclusion

In the tradition of New Zealand’s world-leading social policy innovations of the 1890s and 1930s, ACC represented a radical and unique system for handling the consequences of personal injury by accident. In this section, we have traversed the historical origins of the ACC scheme in New Zealand – beginning with the arrival of working-class immigrants from industrial societies with limited concepts of social insurance.

ACC’s creation is indebted to three key events: the aftermath of the Brunner Mine Disaster in 1896, the return of injured servicemen from both World Wars and the perspicacity of the Woodhouse Report. The first two events highlighted the need for the community to rally in support of the injured and dependents of victims of trauma, whilst the Woodhouse Report articulated the blueprint for giving effect to this community support. 

This document laid the foundation for a comprehensive “no-fault” scheme of accident insurance which is available to all New Zealanders. The ACC scheme cut a swathe through the morass of existing remedies, including the common law tort system, and required New Zealanders to trade-off their right to sue in exchange for 24-hour coverage. 

The vision of the Royal Commission was to be realised through the implementation of five guiding principles. This section of the paper has focused, in particular, on community responsibility and complete rehabilitation. The question explored whether community responsibility resonates with New Zealanders and whether complete rehabilitation is delivered by ACC.

The actuarial attitude adopted by ACC has compromised the application of these principles. Individuals are often forced to bear the losses caused by their injury while the rehabilitation available to claimants in these cases may be inadequate and fall below the standard contemplated by the Woodhouse Report.

ACC was grounded in a principled approach and has always been intimately and inextricably linked to values. These values have been subjected to flux – as political ideology, notably neo-liberalism, has waded into the arena of workers’ compensation. 

There are conflicting values that have yet to be resolved between those expounded by Woodhouse, and those espoused by the neo-liberals. The legislation has bold purpose statements, which are nevertheless undermined by the practical application of the tools contained in the legislation that allow ACC to suspend entitlement of weekly compensation before the injured person’s maximum vocational utility has been achieved.

The ACC scheme is again at a cross roads the opposition National Party has publicised its intention to privatise the Accident Compensation scheme, should it succeed at the elections in 2008. Private insurers are in business to make money for themselves. Privatisation would undermine the founding principles of the scheme and National’s own legacy. Sir Jack Marshall a National Party Prime Minister said when he introduced the scheme into Parliament that the ACC scheme was a “landmark in our social welfare development and world leading social legislation.”, 
Whilst the Labour-led Government is inclined to take a whole of Government approach to ensure that Government services are integrated it needs to include injured workers in this vision. If claimants are not completely rehabilitated, then productivity suffers, and claimants may be forced to shift from ACC onto welfare benefits. Government is also looking at skills shortages and workplace programmes to enhance skill levels. If rehabilitation policy and practices were designed to ensure claimants received sufficient rehabilitation to ensure a return to their maximum vocational utility, this would be another avenue open to the Government to enhance productivity and address skill shortages.
Due to the inevitability of physical deterioration not to mention the possibility of injury or occupational disease as well as a nationwide skills shortage, New Zealanders may be prepared to enhance the social value of the accident compensation scheme. If so, there is a need to refocus Government policy on the work ability of ageing workers. The implementation of alternative approaches to rehabilitation is needed to sustain working lives, diversify skills sets to enhance employability and to ensure financial losses are mitigated for those who are injured, their families and the community.
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PART TWO 

IN-DEPTH CLAIMANT INTERVIEWS

In support of these conclusions, PART TWO examines the real outcomes for 19 ACC claimants who have undergone vocational rehabilitation under the existing scheme. PART TWO should be read in the context of the high-minded rhetoric expounded by Parliamentarians when ACC was first introduced: the progressive nature of the new scheme and the optimism it engendered was encapsulated by Sir Jack Marshall’s introductory speech and his description of the new scheme as a landmark in our social welfare development and as world-leading social legislation.

In PART ONE, the philosophical and historical principles underlying complete rehabilitation were outlined. Under the IPRC Act 2001, any injured worker in receipt of weekly compensation is eligible for vocational rehabilitation. 

The IPRC Act 2001 has a primary focus on rehabilitation. ACC is mandated to provide social and vocational rehabilitation to assist incapacitated workers to return to work.  An incapacitated worker is one who is unable because of their personal injury to engage in their pre-injury employment. ACC funds treatment, social and vocational rehabilitation with the objective of restoring a claimant’s health, independence and participation. ACC compensates the injured worker at 80% of their pre-injury earnings until the clamant can work or ACC deems the claimant ‘vocationally independent’ of the scheme. 

Vocational rehabilitation is geared towards assisting an injured worker to maintain their employment or, if this is not possible, ACC can assist the worker to obtain employment in another job. Since 1992, the statutory scheme has allowed ACC to assess an injured worker’s ability to work. Under the IPRC Act 2001, this assessment process establishes whether a worker has the capacity to work at least 35 hours per week in a job matched to their education, training and experience. If so, ACC deems the injured worker to be vocationally independent and they lose entitlement to weekly compensation after 3 months.

The injured person is also responsible for their own rehabilitation having regard to the consequences of the personal injury. ACC must decide whether it is reasonably practicable for the injured worker to return to their employer at the time the incapacity commenced, and if so, ACC gives the employer written notice that the employer must take all practicable steps to assist the claimant in their vocational rehabilitation. If the claimant does not return to their pre-injury employer, then there is no statutory requirement to retrain the claimant in an occupational of similar social status and income level. The IPRC Act 2001 provides vocational rehabilitation (including retraining) up to a maximum of 3 years.
 

The vast majority of injured workers return to work without the need for vocational rehabilitation from ACC; their injuries heal, their employer holds the job open, and they are back to work within days, weeks or a few months. There is, however, a residual group of longer-term claimants (comprising  almost 18,000 claimants) who remain in the scheme and cannot be easily rehabilitated.

The Department of Labour has compiled the following statistics: 

In the 2005/6 year there were 98,690 people on weekly compensation approximately 64% were on weekly compensation for more than 8 weeks Of these 38% were on weekly compensation for more than 6 months, while 26% were on weekly compensation for more than one year. These figures include people on abated weekly compensation, who are working part time.

The number of long term claims indicates those who cannot be easily rehabilitated. People in the long term claims pool can be on the scheme for many years. As at 31 December 2006 there were 17,939 people in this category.
 ACC spending on vocational rehabilitation for the 12 months between 1/7/05 and 30/6/06 was approximately $62m.
 

The Department of Labour does not make it clear whether this figure includes the cost of weekly compensation, the researchers assume that it does.

Claimant Interviews – Background and Influences
Up until 2005, ACC did not carry out any routine follow-up of claimants who had exited the ACC scheme via the Vocational Independence process. The research team decided that direct in-depth interviews were the best mechanism to track and record the vocational rehabilitation outcomes of ACC claimants. Each of these claimants had undergone the vocational rehabilitation process under the current legislation, the Injury Prevention, Rehabilitation and Compensation Act 2001 (‘IPRC Act 2001’). At the time this research commenced, the research team noted that there was no qualitative research data in this area available in the public domain. The research team modelled their approach on the Department of Labour’s Aftermath Report.
 The Aftermath Report documented both the economic and social consequences of accident and injury as well as detailing the personal experiences of both the injury victims, their family members and other parties impacted by the accident. 
The researchers have had reference to the following recently published research reports: 

- McPherson - “Evaluation of Vocational Rehabilitation under the IPRC Act 2001”, dated February 2007, undertaken by the Auckland University of Technology (AUT) commissioned by ACC (‘AUT Study’); and

- Armstrong & Laurs - “Vocational Independence: Outcomes for ACC claimants – a follow up study of 160 claimants who have been deemed vocationally independent by ACC, and case law analysis of the vocational independence process”, dated February 2007 (‘Armstrong & Laurs – Vocational Independence: Outcomes for ACC claimants’)

The research team conducted in-depth qualitative interviews with a sample-set of 19 claimants. The findings of these interviews are comparable to the AUT study’s findings reported by a sub-set of 30 interviews which were drawn from a large sample pool of 547. 

The PART TWO sample-set comprised: 

- 11 men and 8 women;

- 17 Pakeha and 2 Maori; 

- an age range of 34 -63 years; and

- a cross-section of occupational types including: policy analyst, firefighter, police officer, builder, carpenter, ship’s steward, IRD debt collector, watersider, truck driver, Chef, records officer, die setter, equestrian, laboratory manager, maintenance fitter and data entry operator.

Claimant Interviews - Methodology

These 19 claimant interviews were undertaken in person or by phone by an independent Interviewer using a detailed questionnaire. 

The questionnaire covers the following broad areas: 

· Current employment status  and the questionnaire also provides for inquiry into a claimant’s occupation, the number of hours they work per week and earnings before and after injury; 
· Claimant view of the rehabilitation process and whether it had a positive impact on their labour market outcome; and
· Retraining and whether the claimant was ever offered retraining at any stage of their rehabilitation by ACC or their employer.
The questionnaire also provides for the collection of a range of descriptive information about the respondents, including: 

· Age
· Gender
· Ethnicity (Pakeha, Mäori, Pacific, Asian, Other)
· Education Level
· Household Income
· Marital Status
· Number and age of child/ren
· Geographic area (including rural/urban)
The Independent Interviewer (Jo Mildenhall) conducted the questionnaire by face to face interviews for 12 people and via telephone for 7 people

An Information Sheet and consent form were utilised. The Information sheet explained in detail to prospective interviewees the parameters of the research and what their participation, if they consented to participate, would entail.The Information sheet explained that the research would be conducted independently of ACC and Hazel Armstrong Law and that the claimant’s entitlements and cover and/or the provision of legal services by Hazel Armstrong Law would not be affected by any decision they made about participating in the research. The consent form recorded interviewees’ consent about participation

Ethical approval was sought from Massey University’s Human Ethics Committee (‘MUAHEC’) on 8th September 2005. MUAHEC met on 22nd September 2005 to consider the application, the application required minor amendments and was re-submitted for approval. On 29th September 2005, MUAHEC granted ethical approval for the research.
A sample list of potential interviewees drawn from Hazel Armstrong Law clients were mailed Information sheet and Consent, along with a postage-paid and addressed envelope.  Of 45 mailed out, 22 responded and 19 were interviewed. 

The interviews were transcribed and analysed utilising a key theme approach.
. Findings from Interviews
This analytical process identified themes which perhaps not surprisingly, given that the sample had all sought legal help, centred around barriers to effective rehabilitation. 

The interviewees’ names have been changed to protect their privacy. In some instances, community based training providers and service providers have also been changed to protect their privacy.

ANALYSIS
(1) THE ROLE OF THE ACC CASE MANAGER– A KEY INTERFACE
The interviewees clearly considered that effective vocational rehabilitation is being impeded by the high turnover of case managers. A number of the interviewees specifically mentioned the impersonal approach taken by many case managers, and the adverse impact on them if case managers did not maintain consistent contact with them. Some claimants, even though they are receiving weekly compensation were not contacted by their case managers for months if not years 
The AUT study noted that case managers play a key role in claimants’ experiences of vocational rehabilitation.
 The AUT study reported that in their case review of 547 claimant files, 71% of the files required some improvement by ACC to ensure full communication with the claimant took place. Likewise in 70% of the files reviewed some improvement was required to build and maintain relationships with claimants.

The following sample of the interviewee quotations illustrate the importance of the Case Manager-client relationship. They and other comments made but not included for reasons of length) highlight that the Case Manager role provides an opportunity for ACC focus for improved activity around claimant rehabilitation.

Since 1996, I’ve had several case managers. I’ve met about two out of about a dozen. Sometimes I’d ring up and no-one would know who was my case manager. I’d ring up and ask for this person because my weekly pay hadn’t gone in and it was because the new case manager hadn’t transferred it over. I thought it was just an automatic typing in the computer, but no, the new case manager has to approve it. (Jack)

The other issue that’s repeatedly struck me over the years is the poor and inconsistent level of case management. I’ve probably had at least 15 case managers, with varying degrees of competence and knowledge. I often had a sense of them working in highly stressful environments. I’ve just had very poor continuity of case management – there’s been time when I haven’t had a rehabilitation plan for months and months and I think that’s been very detrimental as well to the overall aims of rehabilitation. And the fact that in a way the staff are probably given incentives and objectives that are different to the client’s need to have better health and find work that is right for them. (Joan)

I have had about 6 case managers, some of whom I have not even met. At one stage ACC did not get in touch with me for 6 years. That was in the early 1990s. I did not even get a phone call. (Doug)

Every case manager should spend two days in a wheel chair. Then they’ll understand what we go through because I don’t believe they do. The good ones are great – I’ve had two who have been fantastic and I’ve had others who have been pretty dreadful actually. I’ve had 6 in the space of 3 years. Two of them I never met. (Kathy)

The case managers ring me, I never meet them. During the gaps I fall back into old habits. If they carried on instead of leaving it, I might have been out there driving a truck today. (Wiremu)

Claimant Centredness

The legislation emphasises the individual claimant’s centrality within the rehabilitation process. It is counter-intuitive for the claimant’s interests to be abstracted from their own rehabilitation outlook but the claimant interviews found that there was a disturbing tendency for claimant interests to be marginalised, which lead to feelings of disempowerment. The researchers defined Claimant centredness as the degree to which the claimant’s injury needs, occupational ambitions and general expectations were given primacy by the various agencies involved in the vocational rehabilitation process (ie. case managers, occupational assessors, medical assessors, other health professionals etc). 

The research team found that Claimant centredness was conspicuously absent when the interviewees described their experiences with the ACC vocational rehabilitation assessors – both occupational and medical assessors. The occupational assessors proposed job options that the claimants considered to be unrealistic and demeaning, whereas the medical assessors often overestimated (according to the interviewees) the amount of hours claimants could realistically perform work tasks. These findings accord with the AUT study which observed that almost 71% of files required some improvement. While the sample for this report is not random there is considerable complementarity with the AUT sample.

The IPRC Act 2001 does not set out the qualifications required of occupational assessors. However, ACC must be satisfied that they are qualified to undertake the task of undertaking occupational assessments.
 The claimant interviews indicate that the assessors are not perceived to be independent professionals who bring skills to the task and add value to the rehabilitation process. Some of the interviewees regarded both the occupational and medical assessors as being captured by ACC. They believed that the assessors were more concerned with ensuring that a participant was deemed vocationally independent with the result that weekly compensation ceased, rather than actually helping them achieve vocational independence. There appears to be scope for developmental enhancement in this area of ACC operations.

The occupational assessments undertaken for some of the interviewees were described as a ‘tick-the-box’ exercise carried out on behalf of ACC. Very few interviewees described an assessment that they considered was authentic and focused on their individual injury situation and needs. The lack of prescriptive standards in the Act, which would underpin such assessments may contribute to the perception of many occupational assessments lacking authenticity. There appears to be scope for developmental criteria to underpin this key plank for ACC operations. 

The interviewees generally reported that their input was not valued or listened to.  It was clear that when they indicated to the assessors that, for example, there were not any suitable jobs in their area, or there were other difficulties, such input did not count.  Several felt particularly humiliated and degraded by such experiences. They felt considerably frustrated and even angry when their own self assessment proved more correct over time than that of the ‘occupational assessor’. These experiences could well have provided the motivation to seek legal assistance.

The IPRC Act 2001 does not require occupational or medical assessors to verify or test out their assumptions about the claimant’s ability to work. As the law stands it is sufficient for the assessors to draw conclusions from an interview; and, in the case of the medical assessor, to supplement the interview by an examination. The medical assessor’s opinion is very difficult to legally challenge and has weighty consequences for the claimant. ACC relies on the medical opinion before issuing a decision in respect of the claimant’s vocational independence, and if they deem the claimant to be vocationally independent, ACC will cease paying the claimant weekly compensation three months from the decision date.
 

These interviews provide an information base for a review of the attributes for assessors, the criteria they apply, and the processes for resolving disputes about the assessments. 

The DOL, at the time of writing up this research, had issued a Discussion Briefing setting out options for proposed changes to the vocational rehabilitation provisions under the IPRC Act.  Their paper sets out an operational solution whereby the methods adopted by assessors to verify skills would be an operational matter which can be adjusted by sound guidance and training for assessors. However, the paper does not put forward a case for legislative amendment of the requirements on assessors to actually verify claimant skills. 

The legislation asks the assessor to “reasonably identify” the skills of the claimant. 
 There is considerable public evidence that ACC supported by the Courts have taken a liberal interpretation of the meaning of “reasonably identify” and these practices have allowed assessors to draw conclusions based solely on an interview of the claimant, and a review of documentation provided to them.

To make the process more robust, the legislation should require verification by the assessor of the claimant’s skills. As the claimant interviews set out below show, assessor processes used to form conclusions about claimant skills do not bear scrutiny.

A range of new tools will have to be employed to verify skills such as computer testing, work trials, literacy and numeracy assessment. Once these skills have been verified, the shortcomings will pose ACC with more problems. If a person is found to be unable to use a computer, will ACC then be required to up-skill them? 
The following excerpts have been taken from the claimant interviews. They relate to claimant experiences of the assessment process.

Actually all of them [assessors] except for just recently were females, and they say, which was a stupid thing, they said that I could be a receptionist and I just sat there and I said, that would be the most stupid thing that you could ever say. Why? Two years of college, don’t ,can’t spell very good, it’s all computerised these days which I can’t use a computer, my writing’s shocking, pronunciations on words are so shocking. “But you could try”. You know they sort of try and ram it down your throat. Because you’re saying you can’t do it and they’ll write it down and say there’s a possibility that you could do it. Now I find that wrong…and they sit there and they say, “Well we’ve got to have five items…so we can refer it back to your case manager. (Bill)

“He (the medical assessor) thought I could do those jobs because I could sit down at his interview for 40 minutes without getting up and moving around. Does that tell you something. …when it came out as a written report it said that I had agreed that I could be a restaurant manager. Which ..there was never in a month of Sundays that I would say that I could do that job. I just physically cannot get around at pace and pace is what you have to have as a restaurant manager.”…the second one (assessment) ..it’s almost mumbo jumbo….the process appeared to me to be one to get me off ACC, rather than help me get off it. Now I’m on a benefit… (Simon).

“I was thinking this morning before you came in and I thought it’s sort of like a human rights issue – I find it quite incredible that there’s this expectation that you go back to the job that you are sometimes quite severely incapacitated in and they work from a premise that you have healed or have a capacity to heal which is not always possible. Every time I sit at a computer now, my neural pathways are transmitting signals based on a pattern that has been set through constant overwork and strain and to continue to try and work like that, it’s almost inhumane to expect me to go back to that. I know that I can do typing and stuff if I managed myself, but if I was back in the workplace and having to go into work at 9.00am and have a deadline for the Minister by 11am..it would just be impossible….I hate having to go and see these medical men and having my arms twisted around and poked with pins and ..its humiliating and it’s kind of farcical. I do want to get off it (ACC), I’ve been taking steps to try and bring that about…useful advice? I don’t recall them giving me advice – it was about them filling in their boxes and ticking off the things that they had to tick off – nothing about them giving me ideas and support. ( Joan)

The AUT study’s findings are complementary to the findings from these case studies in terms of the people’s feelings in regard to the processes involved with their claims: 
 

The thing is, you really don’t know what you can do, that’s why I think they should, maybe ACC should have some mock things set up and you go and try these jobs out... you don’t know until you try it. You might find a job and you go and try it and then you might end up back at square one after a couple of weeks ands then you’d have to leave that employment and it’s be quite distressing, the whole thing. (Nancy)

So they ask you “can you do 35 hours?” I don’t know until I try. What I think is one good thing for them would be if they could put people in those positions to see whether they can do it, and then they would have their answer. It’s all opinions in the end – doctors reports, assessors reports – all opinions.”… I think that would be wonderful if they could put you in a job when they find you to be medically fit. It would be a better test of “yes” I could do it or no I couldn’t.. (Moira)

They said these are the jobs we can get for you and that’s it. I kept telling them I cannot spell. I can read a little bit but I cannot spell. But they don’t take that into account. They don’t even listen to you when you say it though – that’s the worst thing, the most frustrating thing about it.”…they were hopeless (the assessors) they don’t listen. No-one listens from ACC. All they want is the money, because ACC’s paying them, they go on what ACC says.  (Doug)

I was a clerk when I was 17 and I left that job to join the police because I was bored with it….I’ve done that and I think the skills that I’ve acquired in the 20 odd years since that time would put me somewhere a bit above that. Though I could certainly do the job, there’s no two ways about that. ..now my understanding is that ACC can’t just make you take any old job – it’s got to be something that’s got to be relevant to your skills. She’d be saying that as a police officer, being a security guard would be relevant, those skills would be relevant but you could argue that … “she was trying to dumb me down.”.. I feel that it’s more about them trying to get me off the books as soon as possible, with them ticking boxes, and not really assessing what is in the best interests for me. (William).
The above quotations reflect claimant frustration at aspects of the assessment process. Some of the claimants did not believe that the job options that were recommended by assessors were medically sustainable or occupationally viable in the context of their own injury situation and education, training and experience.
Retraining

The legislation envisages that injured people will be rehabilitated to the maximum extent practicable. However, whilst the Act allows for vocational rehabilitation up to a maximum of 3 years, ACC must weigh this up against the Act’s other objectives which include cost-effectiveness amongst other criteria.
 
The case studies show that ACC has been taking a minimalist approach to retraining, and it has not considered that paying for training in the short term will have long term benefits both to the claimants and to the scheme. 
There seems to be a view that ACC knows best, and that claimants might be unrealistic in the types of retraining sought from ACC. The evidence from these case studies shows that claimants are fairly realistic in their choices for retaining, but are very apprehensive about the labour market conditions facing injured workers.

As the following interview shows, had ACC offered retraining, this claimant may have ended up pursuing a different career, and by now could be off weekly compensation. ACC has not worked with this intelligent motivated person to achieve a shared objective.

…as far as photography is concerned, it would have been one option I would have wished for. But to do that professionally outside of the police I would have needed a diploma of photography which is 2 years study at Polytech so whatever I chose to do outside of the police I would need to do some form of retraining to get me where I wanted to be so I suppose I’d say financial assistance in retraining is probably what I was looking for, which I would have thought was the best option for me. Possibly not for ACC, but certainly for me.. (William).

Older manual workers face additional problems when confronting the world of work. ACC ought to consider the doubts and apprehensions that these workers have about getting work; and it should positively promote their skills and competencies to employers.

I was going to be retrained but ACC pulled the pin. I was going to go to CIT to do a course on teaching woodwork and that to young people. I said I could do that. It was a three month course. ..ACC let me spend weeks getting stuff from CIT about which course I’d do and then ACC said they’d changed the rules .ACC said it’s not our job to retrain you…I went to my employer and asked for lighter duties – they said we really can’t because we need you as you are….no one would stay on ACC that didn’t need to. If you get a job you want to be able to perform – it’s in the back of my mind all the time that I might be able to ..it’s be OK if you had a job that said just turn up when you’re OK, but there aren’t many jobs like that out there are there?.. I cannot guarantee to work consistently for 40 hours. (Henry)

Something that would suit me would be a building inspector. I sent a note to ACC and I approached BRANZ who recommended tackling an Open Polytech course which would then give me a degree as a building inspector or building controller. Then ACC sent me through some papers and I signed a form saying that I’d start the course. ACC approached BRANZ to see how much it was going to cost, it was about $6,800, or $6,000. I asked them for money to pay for a computer because I didn’t have any computer skills at all. They declined money to buy a computer. By that stage I had already [paid $3,172 for a computer, they paid for me to have one-on-one computer lessons. Then after that I started the course at the Open Polytech. ACC agreed that they would look at me during the course and they would monitor me every three months to see how I was going and I would send them information from the course saying I’d passed and they’d pay for the next project. I’ve had no backup from them whatsoever and I’ve had 5 case managers since then. …. the retraining should have started earlier. I feel as though I’ve been let down, put into the too hard to solve pile, put into the background” (Jack).

Moreover, some of the retraining being offered is perceived as a waste of time: it is too short in duration and not individually tailored to the claimant’s needs.

And then we went to a computer course downtown and I was the only do-do that didn’t know how to turn a computer on. I wasn’t, I’m basically not interested in computers and I told the woman that and she says: “well, you’re here for a course, and you’ve got to learn it”. and I says, “no, there’s no such thing as got to”. So we started off on the wrong foot there. She didn’t give me no attention..but at the end of the day I still learnt nothing, all I was doing was doing bloody drawings..and you know I though it was just  a waste of bloody money as far as ACC was concerned. (Bill)
The latest one I did a six week course with [agency name supplied] and I didn’t want to go on it but they said no you’ve got to do it. ..I was on it with 5 other people. One lady told them she was going to Australia the next month and they said you’ve still got to go on it. The other 4 people on it, 3 of them had not worked for years and years. One of the guys I think he’s a bit of  a loner, he had a bad back, the first day on it he says because of his back he hasn’t had a sex life with his wife for years and years and years. And this went on every day – his brother in law came around and he caught him with his wife and he thumped his brother in law up and I think the people running the course should have said from day one that you do not talk about this on the course but they didn’t and we had to listen to this just about every day and it wasn’t until the last week of the course that they said: too much information. But we’d come in and we’d sit there for the first half hour doing the cross word out of the paper. Then we would go to the pool and we’d do computer work 2 hours at a time…then they talked about how to dress, well I know how to do all that. Some days on the course they’d just leave us because they wouldn’t know we had nothing to do but we had to stay until 1pm each day so we’d sit there twiddling our thumbs…it really stretched out…  (Nancy).

Before all of this I had a brilliant Case manager who got me set up back at work… I haven’t been to VIOA or a VIMA yet – it’s still to happen. Even though I’ve been on their books for 10 years. They have said the total cost of my claim – when was this done, July – is $197, 344.24c. I agitated in the early days for 6 months for them to send me on a 3-week inpatient rehab programme and they actually agreed after 6 months of lobbying and I came back and retrained in social work but that was all my own initiative having been through rehab here and just not getting anywhere. It helped me to shift focus form what I couldn’t do to what I could do. That was run at Queen Elizabeth Hospital in Rotorua I had a programme set up for me when I arrived, I had daily sessions with a counsellor 5 days a week for 3 weeks. So I’ve actually done very well out of ACC. I rang up to book in and they said are you paying for it yourself and I said no it’s ACC. Oh they said, you have to go through ACC. And it took 6 months to get ACC to agree. I don’t think they realised who they’d sort of got caught up with. It’s hard when you’ve been used to being articulate and thinking of options and looking at strategy dealing with a system that can’t deal with people who think outside the square, who don’t fit the mould. Well, effectively I was retrained by ACC because they agreed to pay but it still took 18 months post-qualification to obtain a position so I don’t know whether they would have been able to do better or not. In the end I had a really good CM who said, look if we set you up to be able to work, would that make a difference… ACC paid my weekly compensation on a reducing basis. They didn’t pay my university fees or course costs. I was very lucky; my family paid my first years fees and then I got a scholarship on the basis of my marks which paid my 2nd year fees and I received a lot of help through Disability Services. (Katrina).
The sense of loss

A recurrent theme was the sense of loss experienced by the claimants because they cannot work in the jobs that they used to enjoy and there are no prospects for promotion or improvement in their lives. Some feel that they are at a dead end.
The rehab I have had has been absolutely ridiculous. ACC wants to provide rehabilitation for 6 weeks. I have been off work for 13 or 14 years. I would need a year’s worth of rehabilitation. (Steve)

I am getting old, and who will employ me now. I am resigned now to not working. I get less than $19,000 a year from ACC. My earnings have dropped since my injury. I have no prospect of promotion, which I would have had in my previous job. I got this job through my brother, he created it for me, to keep me sane. I don’t think anyone else would have employed me. I tried fixing small engines, but I cannot lift even a motor mower. (Doug)

Conclusions

PART ONE of this research set out the origins of the ACC scheme and the momentous trade off between the right to sue at common law for damages for injury arising from the negligence of others for a no fault statutory scheme. 

The Woodhouse vision was based on 5 principles, one of which was that the injured person must receive complete rehabilitation. PART TWO clearly demonstrates, however, that for this group of claimants this vision has never been realised.  

PART TWO expands on PART ONE by providing direct statements from claimants of their experiences of vocational rehabilitation. The claimant interviews make for poignant reading. It is acknowledged that those interviewed were at the difficult end of the spectrum, people who had been out of work and on ACC for many years. Nevertheless, their words resonate with the AUT findings.

The main theme that emerges is that the claimants feel marginalised and powerless. The processes from their perspective are put in place for the ease of administration of ACC rather than to assist the claimant.

It was surprising, that ACC was unable to provide the researchers with independent research which followed up individual claimants’ vocational rehabilitation experiences over a sustained period of time. The AUT study which was made available to the researchers in February 2007, appears to be the only other study available. ACC would benefit from regularly following up claimants’ employment outcomes.  

For ACC were to act on the concerns expressed by claimants in this study would seem to require a major turnaround in its focus towards the claimant labour market realities and the timely retraining of injured people. 

In the PART THREE, the researchers review international approaches to vocational rehabilitation and return to work interventions. Three countries are analysed: Canada, Australia and Germany in order to provide insight into international developments. 

PART THREE
INTERNATIONAL LITERATURE REVIEW

‘New Zealand, of course, is the one place on earth where personal injury law has already dropped out entirely…’ 

As we have seen, in PART ONE, although New Zealand’s model of accident compensation reform has, for the large part, blazed its own trajectory, the policymakers and stakeholders engaged in the ACC scheme have not been indifferent to international approaches towards accident prevention, compensation for injury and social and vocational rehabilitation. In fact, the Royal Commission visited Canada (British Columbia and Ontario), Italy, Switzerland, Sweden, the United Kingdom, the United States and Australia (NSW) to study the workers’ compensation arrangements in these countries before issuing the Woodhouse Report. 

Despite the numerous advantages of the New Zealand scheme, there should always be an impetus towards further refinement to realise an ongoing commitment to both the social contract and by extension, the five founding principles proposed by Sir Owen Woodhouse. In order to achieve these aspirations and improve our understanding of accidents, injuries and rehabilitation strategies, reference should be made to how other jurisdictions tackle what is essentially the same social question – how does society deal with the personal injury problem? 

The research team was interested in how both the common law and the civil law in other countries dealt with a subset of the above problem – how does society rehabilitate victims of injury to the fullest extent possible? The researchers also looked at the role of retraining in effecting return to work. The Australian focus is on early return to work delivered through employer run programmes; Canada is developing effective audit tools to enhance return to work programmes; Germany has the most integrated, multidisciplinary emphasis on vocational rehabilitation and retraining. Theirs is a highly advanced system.
In New Zealand, ACC provides social and vocational rehabilitation with the objective of returning injured workers to the workforce. The IPRC Act 2001 requires that three parties; ACC, the employer and the employee have duties in relation to the injured employee’s rehabilitation.

However, New Zealand’s current statutory regime does not provide for retraining or up-skilling of an injured worker as part of its return to work interventions. The current legislation also does not require employers to hold jobs open for injured employees (s 71, IPRC Act 2001). PART FOUR is relevant to ILO Convention 159 vocational rehabilitation and employment (Disabled persons) 1983. New Zealand has not yet ratified this convention. This section broadly outlines ILO Convention 159. 

The research team has consulted literature (in the period 2000-2006) on sustainable return to work (‘RTW’) interventions and vocational rehabilitation and retraining programmes in the context of workers’ compensation systems in New Zealand and three select jurisdictions (listed below and including New Zealand). These jurisdictions are: 

· Australia

· Canada
 and
· Germany

This literature review involves: 
· an analysis of the relevant statutory provisions relating to vocational rehabilitation and retraining – as well as relevant case law; 
· the experience of sustainable RTW in relation to income, duration of employment upon RTW and employment outcome; and
· the role of retraining in vocational rehabilitation in relation to the duties on employers, the scheme administrators and the injured worker in these select jurisdictions
.
AUSTRALIA

Any assessment of the Australian situation, in relation to personal injury, should be prefaced by mention of the unsuccessful attempt to enact the Woodhouse principles in Australia. 

After taking office in 1972, reform-minded Labour Prime Minister Gough Whitlam was insistent that the common law system governing personal injury should be repealed. Cognisant of the bold developments in Wellington, Whitlam commissioned Sir Owen Woodhouse to chair a committee of inquiry to review the operation of workers’ compensation in Australia. Woodhouse and his colleagues reported back to the Prime Minister in 1974. 

Luntz describes how the vagaries of stakeholder interest conspired against its implementation. Welfare lobbyists, unions and other potential proponents of the scheme could not be proselytised, while personal injury lawyers, some members of the medical profession and the insurance lobby were vehemently opposed to its introduction. 
  Luntz also identifies constitutional reasons behind the failed uptake of the Woodhouse scheme, in particular, difficulties passing the Bill through the both Houses of the Commonwealth Parliament. 
 

The dalliance with the Woodhouse proposals ultimately proved fruitless and Australian states have, in the main, adhered to the common-law tort system. The debate has been tentatively been re-opened several times since Whitlam’s tenure but as Luntz states: 

…the retention of the common law seems sacrosanct. The emphasis in many of these “reforms” is increased “personal responsibility”. No longer does the Woodhouse call for “community responsibility” resonate among politicians and the public. 

The emphasis given to individualising responsibility is a recurrent theme in Australian policy direction in the area of workers’ compensation. 

Workers’ Compensation in Australia

Pamela Lee in her report to the Department of Labour: Strategies to Return Injured Workers to Sustainable Earnings, An International Literature Review, July 2003 summarises the various Australian models for workers’ compensation: 

Australia’s major programme for work-related injury is workers’ compensation, operating at the state rather than the national level. There are ten distinct major workers’ compensation schemes in operation, each with their own legislation: one for each of the six states and two territories plus two federal schemes, providing coverage for public sector employment at the commonwealth level and for the merchant marine. There are also a number of other injury insurance schemes, particularly in the mining industry. 

In Australia approaches to rehabilitation have undergone a number of stages with a workplace-centred model emerging from the late 1980s and becoming dominant from the early 1990s. Considerable effort has been directed at return to work issues and the balance between employer and worker obligations. Now there are statutory requirements contained in the respective pieces of legislation for employers to hold jobs open, and take responsibility for oversight of rehabilitation.
  

Statutory Responsibilities

As Lee points out there are ten distinct major workers’ compensation schemes in operation in Australia. Each scheme prescribes the statutory responsibilities incumbent on both the employer and the injured worker. 

These statutory responsibilities for the Commonwealth and the three largest states (by population) will briefly be considered below. This information is sourced from a publication by the Heads of Workers’ Compensation Authorities – Comparison of Workers’ Compensation Arrangements (Australia & New Zealand, October 2005).
 

	RTW provisions:
	Commonwealth
	Victoria

	Scheme name
	Comcare, Seacare
	Victorian WorkCover Authority

	Workers compensation legislation 
	Safety, Rehabilitation and Compensation Act 1988 (SRC); Defence Act 1903 (allows for additional compensation for the Australian Defence Force from 07/04/94

Seacare: Seafarers’ Rehabilitation and Compensation Act 1992
	Accident Compensation Act 1985; Accident Compensation (WorkCover Insurance) Act 1993

	Employer Responsibilities
	An employer is required to provide an injured worker with suitable employment within the Commonwealth until the date of separation and that employment is usually the worker’s original position and hours of work.

Comcare has developed a model of occupational rehabilitation to assist employers to meet their responsibilities under the SRC Act. Effective occupational rehabilitation is a managed process, combining early intervention with appropriate, adequate and timely services, based on the assessed needs of the individual. 

The key elements of Comcare’s occupational rehabilitation model are: 

· the return-to-work activity should commence as soon as possible after injury;

· the employee’s workplace and specific duties are the focus of the planned return-to-work activities;

· the employer is responsible for the close management and monitoring of return-to-work programs, in consultation with treating health professionals and specialist rehabilitation providers;

· employees are required to actively participate in the development and implementation of their return-to-work programs; and,

· the employer takes action to ensure further workplace injuries are prevented. 

Seacare: 

Employer required to take all reasonable steps to provide worker with suitable employment


	If an employer has an annual payroll of $1 million or more, they must appoint a return to work co-ordinator and develop an occupational rehabilitation program with their workers. The program must be displayed in the workplace or each worker given a copy. 

Employers must prepare a return to work plan (inclusive of an offer of suitable employment where the injured worker has a capacity for work) and nominate a return to work coordinator for any injured worker with an incapacity for work no later than 10 days after a claim being accepted or determined in the worker’s favour, or the employer becomes aware that the worker’s period of incapacity is likely to exceed 20 days (whatever the size of the business). 

Employers must offer pre-injury equivalent or suitable employment to an injured worker within 12 months of the claim being accepted or determined in the worker’s favour. 

Failure to comply with the return to work and rehabilitation requirements can result in substantial fines.



	Worker Responsibilities
	Benefits may be suspended if worker fails to comply with, or obstructs a rehabilitation program or medical examination.

Seacare:

Benefits may be suspended if the worker is not cooperative in rehabilitation or refuses to be medically examined. 

	A worker is required to make ‘reasonable efforts’ to return to work, including: 

(a) participating in rehabilitation or RTW plan,

(b) participating in assessments of incapacity, rehabilitation progress and employment prospects; and,

(c) complying with request to provide information, including medical reports, as to current nature and extent of injury and incapacity.

Benefits may be terminated if worker fails to comply.




	RTW provisions: 
	NSW 
	Queensland

	Scheme Name
	WorkCover NSW
	Workers’ Compensation Scheme of Queensland.

	Workers compensation legislation
	Workplace Injury Management and Workers Compensation Act 1998; Workers Compensation Act 1987 and associated amendments.
	Workers’ Compensation and Rehabilitation Act 2003

NB: Q-COMP is the scheme regulator and apart from self-insurers, WorkCover Queensland is the sole insurer.


Employers responsible for RTW

The Australian schemes place the onus on the employer for providing suitable employment to workers returning from injury. This is a key feature of the Australian Workers’ compensation arrangements and is quite distinct from the New Zealand situation where ACC is tasked with implementing RTW initiatives. The Australian situation is different, however, if the employer is in the Accredited Employers Partnership Programme. Then the employer assume the responsibilities of ACC and must step in to provide vocational rehabilitation to the extent required by the Act. 
Lee comments: 

Increased Employer Role

Since the 1980s rehabilitation initiatives have extended in many countries towards a greater workplace focus. In some states and provinces of Australia and Canada explicit responsibilities have been given to employers to manage the return to work process, and to employees to actively participate in return to work programmes
.

Australia

In Australia 
under the Commonwealth’s Safety, Rehabilitation and Compensation Act 1988 (SRC Act) the employer is responsible for ensuring that injured employees receive timely rehabilitation assessments and effective rehabilitation programmes. Ultimately the employer has responsibility to find suitable employment for the employee. Employers must have in place a rehabilitation policy, managed rehabilitation programmes, and early intervention and appropriate return to work strategies.

Each employer (with the exception of some small employers) is therefore required to re-integrate injured workers into the workforce

There is now significant similarity among the Australian jurisdictions in regard to employer obligations in respect to keeping a position open to an injured worker and to provide suitable duties unless it is not possible or practicable to do so. The position, described in the Table above in relation to the Commonwealth and the three largest jurisdictions also applies in most of the other states.

Thus, in South Australia, the pre-injury employer must provide suitable employment for which the worker is fit. Whereas, in Tasmania and Western Australia, the employer is required to keep the position open for an injured worker for 12 months, unless it is not practicable to do so, or the reason for the position no longer exists. Similarly, Tasmanian employers are also required to provide suitable alternative duties unless not reasonably practical to do so and prepare return-to-work plans when incapacity exceeds 14 days. 

In contrast to the New Zealand scheme, where ACC is at the forefront of vocational rehabilitation, the Australian systems position the employer as the drivers of the vocational rehabilitation process rather than the insurer. 

RTW rates – The Return to Work Monitor

Bearing the above difference in mind, the RTW Monitor provides a useful resource in terms of comparing RTW rates between Australia and New Zealand.

In July 2006, Campbell Research and Consulting (‘CR&C’) published their ninth annual survey on RTW key performance indicators (‘KPIs’) for the Heads of Workplace Safety and Compensation Authorities (‘HWSCA’). 

The RTW Monitor uses surveys of injured workers to measure RTW outcomes and processes across Australian and New Zealand workers’ compensation jurisdictions. The population surveyed is injured workers who have had ten days or more compensation paid. The report analyses the results of the surveys conducted in November 2005 and May 2006.

The RTW Monitor was able to track both RTW outcomes as well as the durability of RTW. RTW referred to an injured worker returning to any paid employment, either with their pre-injury employer or with another employer. Interviews were conducted just over six months after workers’ compensation claims had been made. 

The durability of RTW outcomes were measured for the first seven to eight months of workers’ compensation claims. This measure is derived from several related outcome measures – working in paid employment at the time of interview, receiving compensation payments at time of interview and other income sources at time of interview. 

The sample sizes for the respective jurisdictions, included in the RTW Monitor, are as follows: 

	Abbreviation
	Jurisdiction
	Sample size

	NSW
	New South Wales
	600

	VIC
	Victoria
	605

	QLD
	Queensland
	600

	SA
	South Australia
	400

	TAS
	Tasmania
	400

	NT
	Northern Territory
	121

	COM
	Comcare
	251

	SEA
	Seacare
	37

	AUS
	Total Australian National 
	3014

	NZ
	New Zealand
	600


The key differences between jurisdictions were described by the survey’s authors as:

RTW outcomes differed between jurisdictions. There was both higher RTW and durable RTW rates for injured workers covered by Comcare (92% and 89% respectively) and durable RTW rate in the Northern Territory (88%). 

South Australia had the lowest RTW and durable RTW rates (78% and 67% respectively) coinciding with an above average proportion of injured workers who were not deriving any income from employment at the time of the interview (non-durable RTW/no RTW) (35% compared to 20% for the Australian national average). While not statistically different to the Australian national average due to a small sample base, injured workers covered by Seacare also had low RTW and durable RTW rates (81% and 64% respectively). South Australia had the lowest proportion of injured workers who reported that they only obtained income from employment (44% compared to 66% for the Australian national average). 

One in five (20%) injured workers reported that they were still receiving some form of weekly compensation payments at the time of interview, with a higher rate in South Australia (46%). 

More than four in five (83%) injured workers who returned to work, returned to work with the employer they were working for when they sustained their injury, with a higher incidence in Victoria (88%), South Australia (88%) and Comcare (94%). While there was no difference across jurisdictions in the proportion  who returned to work with the same employer and carried out the same duties (70%), those in South Australia and covered by Comcare were more likely to carry out different duties (21% and 19% compared to 13% for the Australian national average). Injured workers in New Zealand (13%) were more likely to return to a different employer and different duties compared to the national Australian average (10%).

The key findings are listed below: 

RTW rate

· In 2005/06, just under nine in ten injured workers had returned to work, for some period, within the first six months of their claim; 
· The Australian national average was 87% compared to the New Zealand national average of 85%;
· Injured workers covered by Comcare had a 92% RTW rate while South Australia (78%) was lower than the national average.
Durable RTW rate

The durable RTW rate is the proportion of injured workers who have returned to work and were still working at the time of interview. 

· The Australian national average was 80% compared to the New Zealand national average of 79%;
· Comcare had higher RTW and durable RTW rates, while South Australia had lower RTW and durable RTW rates than the Australian national average; 
· Only Victoria, South Australia and Seacare had lower durable RTW rates than New Zealand.
Non-durable RTW rate

One in five (20%) Australian injured workers were not working at the time of interview. This comprised: 

· 13% who had not returned to work; and
· 7% who had a non-durable RTW. 
The distribution is not dissimilar in New Zealand, with one in five (21%) injured workers not working at the time of interview. This comprised: 

· 15% who had not returned to work; and 
· 6% who had a non-durable RTW.
RTW status at interview for Australia


[image: image10]
RTW status at interview for New Zealand
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The authors of the RTW Monitor conclude: The Australian and New Zealand RTW rate, durable RTW rate and non-durable RTW are comparable.

Length of time back at work

These measures are based upon periods of time reported by the injured worker.
 When RTW is successful, the injured worker will be in paid employment at the time of interview (just over six months after their claim). 

Length of time back at work indicates how substantive the RTW is. The RTW Monitor has found the period to be months, that is, the RTW attempts are substantive even when the outcome is not successful. 

· Length of durable RTW 
Injured workers who had returned to work, and were still working at the time of the interview were asked to estimate how long they had been back at work. 

The Australian national mean length of time back at work for injured workers who were working at the time of interview was 147 days or 21 weeks. The New Zealand national mean length of durable RTW was 141 days. 

· Length of non-durable RTW
Injured workers who had returned to work, but were no longer working at the time of the interview were asked to estimate how long they had been back at work before they stopped. 

The Australian national mean length of non-durable RTW was 78 days or just over 11 weeks. This can be compared with the New Zealand national mean length of non-durable work of 85 days.

RTW Monitor – Conclusion

The RTW Monitor collected a wider range of data than has been reported in PART FOUR. 

The Australian and New Zealand RTW rates are broadly comparable despite the differences between the Australian Workers’ compensation arrangements and New Zealand’s ACC scheme.

As stated above, the key difference affecting the provision of vocational rehabilitation between the two countries is that Australian employers are required, by law, to initiate RTW interventions, whereas in New Zealand, ACC is responsible for rehabilitation strategy.

It is interesting to note that New Zealand RTW rates have declined since the RTW Monitor was carried out in 2002/03 from 91% to 85% in 2005/06. 

There is no mention of retraining as an element of rehabilitation strategy and there is also minimal data on workers who do not have a durable RTW, ie. those claimants who may then shift on to social welfare benefits.
A critique of the Australian systems of Workers’ compensation

Although the RTW Monitor 2005/06 suggested that the margins of difference in terms of RTW rates between the Australian schemes and ACC were slight, the authors would like to address several points of divergence.

To evaluate the Australian picture, a balanced perspective is required. The HWCA report, quoted above, presents information from the insurer’s point of view. This means the effect of injuries on claimant’s RTW outcomes are not really addressed by that research in the cross-state comparisons. It is also worth noting that the two RTW Monitor studies, looked at by the authors, were commissioned by, in the case of the 2002/03 study, the ACC and Department of Labour whereas the 2005/06 study was prepared for the HWCA. It is notable that New Zealand’s RTW rates have declined in the 3-year period between studies – in other words, the ACC-commissioned study’s findings were more favourable from a New Zealand standpoint.

The Australian compensation regimes place a lot of responsibility on the employer and the individual worker and do not appear to shoulder much of the burden themselves. In other words, the costs of rehabilitation are externalised to the workplace. This would appear to reinforce the thesis that Australia in rejecting the Woodhousian model, embraced an individualised approach to workers’ compensation as opposed to New Zealand’s stance of community responsibility. In New Zealand, the legislation requires ACC to play an active role and there appears to be more inter-agency co-operation in rehabilitation strategy – for example, both MSD and the DOL have commissioned studies into sustainable employment, continuous education and training (‘CET’) and disability and work participation.
Furthermore, if the RTW Monitor figures are correct they demonstrate that there is little or no disparity between private and state-monopoly model schemes in terms of RTW rates. Based on the empirical evidence, a state-run scheme such as ACC can deliver comparable RTW rates at lower cost than private insurers.
Our literature review has also yielded surprisingly little data on Australian retraining or upskilling programmes. 
Australian commentators such as Kevin Purse
 and Harold Luntz have highlighted the shortcomings of the various Australian schemes. These include: 

(1) Inconsistencies between schemes

According to Purse et al: 

Responsibility for workers’ compensation policy rests primarily with state and territory governments…Over the course of the 20th-century this gave rise to numerous inconsistencies in relation to the design of the various schemes. Differences in the range and amount of compensation payments available to workers are the most obvious illustrations of this haphazard policy and legislative development. More recently, since the mid-1990s, there have been attempts to reduce the level of inconsistency between the jurisdictions albeit with limited success.

The variance between RTW rates across the different federal and Commonwealth schemes illustrates the horizontal inequities between states. The federal government’s Productivity Commission conducted a major review into the regulatory arrangements governing both workplace H&S and workers’ compensation arrangements in Australia. The Commission’s final report was published in June 2004. 

(2) The neo-liberal agenda

Purse et al contend that the Productivity Commission’s report advanced the neo-liberal agenda: 

This agenda has dominated workers’ compensation discourse in Australia for over 15 years and has resulted in a winding back of workers’ entitlements, a development that was particularly pronounced during the 1990s…[The Productivity Commission’s] major recommendation was a three-stage proposal to provide a national workers’ compensation scheme for corporate employers. This agenda for the big end of town would have had serious adverse implications for both workers and small business. Due to its concerns over the impact of the Commission’s recommendation on its small-business constituency, the Howard government in the lead up to the 2004 federal election rejected, reluctantly we suspect, this recommendation.

This ‘winding back’ of entitlements has manifested itself, most notably, in the credence ascribed to ‘moral hazard’ theory, the application of ‘step-downs’ across Australian schemes and the externalisation of costs from the insurer and the employer to the worker.

(a) Moral Hazard

Moral hazard is a concept in insurance theory that refers to the increased risk that the insurer carries when the insured does not bear responsibility for the contingency insured against. This may result in the insured actually benefiting from the accident.  thereby reducing the need for the insured to take steps to minimise any potential loss. 

When applied to the accident insurance systems, moral hazard assumes that the incentive for claimants (the payment of weekly compensation to the level of 80% of their pre-injury income) is to remain in the compensation scheme as opposed to returning to employment.

Empirical evidence on the effects of the moral hazard is inconclusive. Purse and his colleagues note, after citing various US, Canadian and Australian studies, that ‘Certainly, on the evidence currently available, it seems clear that linkage involved [between high weekly payments and claim duration] is probably quite modest’
. The science behind the inference that claimants have a propensity to malinger cannot be regarded as sound. 

(b) Step-Downs

Purse et al provide various explanations for the correlation between increased claim numbers and increased weekly compensation payments. They state: 

At any one time, there are many workers who do not seek compensation for work-related injury even though they are legally entitled to do so. This is well-documented in the Australian and US literature (Australian Bureau of Statistics 2001:14, Biddle et al 1998:330). The reasons workers do not claim compensation are varied but include a lack of awareness of workers’ compensation entitlement, a fear of reprisals, management sponsored safety incentive schemes  and concerns about what other people might think.
 
They also assert that increased levels of compensation may encourage more workers to report injuries in order to claim weekly entitlements. Purse et al are critical of the Commission’s focus on moral hazard and claimant fraud.

There was no analysis of by the Commission of this reporting effect in its assessment of weekly payments. Instead, its position remained anchored in a faulty conception of moral hazard as applied to workers’ compensation arrangements. Within this framework, the Commission enthusiastically endorsed the use of step-downs to provide the appropriate incentives to offset the supposed moral hazard effects of weekly payments that are too ‘generous’. 

Purse also notes that step-downs do not appear to provide return-to-work incentives and ‘[i]n fact, the scheme with the highest return to work rates has weekly payments that are among the highest in Australia.
 
Purse and his colleagues lay the blame for this mindset at the door of neo-liberal thinking: 

This reflects mainstream neo-liberal thinking which during the 1980s and 1990s resulted in the universal application of step-downs within Australian workers’ compensation schemes (Purse 2003: 29-32). The workers most adversely affected by step-downs are the most seriously injured, who almost invariably have not only had to contend with permanent disabilities but also a substantial decline in living standards. As these claimants make up the bulk of the scheme costs, it is not difficult to see that the real function of step-downs has been to reduce the cost to employers of work-related injury.

Purse et al describe how workplaces, in unionised industries, have acted to counter the adverse economic consequences of step-downs by inserting ‘make-up’ pay provisions into industrial awards and enterprise agreements. It makes no difference, however, whether compensation is paid as weekly payments or make-up pay as ‘the impact on an employer’s total labour costs, and any incentive to improve workplace health and safety and improve return to work outcomes, is precisely the same.”

Purse et al state: 

Far from improving return to work rates, large reductions in weekly payments, either by automatic ‘step-downs’, or by reviews of levels of capacity to work, do little more than externalise costs for work-related injury from employer funded workers’ compensation schemes to the taxpayer funded social security system and injured workers.

(c) Cost-shifting

Purse et al explains that the corollary of these neo-liberal policies is that the burden of work injuries is redistributed and falls unduly on the worker and the taxpayer: 

As indicated earlier, cost shifting externalises costs for work-related injury from employers to injured workers and the taxpayer funded social security system. This has the effect of subsidising employers for substandard workplace health and safety management practices. The 1994 report of the Industry Commission found that cost shifting was pervasive and extensive (Industry Commission 1994: xlvi). It concluded that “too many of the costs of work-related injury and illnesses are being borne by affected individuals and taxpayers” (ibid:xxxiv). It went on to argue that part of the solution was to “hold employers liable to pay the cost of compensating employees suffering work-related injury or illness…for much longer periods than is typically the case at present” (ibid: xxxv).

Purse and his colleagues criticise the Commission for failing to offer any suggestions or recommendations as to how to reduce cost-shifting or reconcile cost-shifting with the use of step-downs.

(3) Not all workers covered

Under the ACC scheme, everyone who suffers a personal injury in New Zealand, subject to some restrictions, will be granted cover.  In contrast to ACC’s comprehensive coverage of earners and non-earners alike, the Australian schemes have clear lines of demarcation defining who is a ‘worker’, and therefore who is eligible for workers’ compensation payments, treatment and rehabilitation.

 Purse et al point out that the Australian schemes exclude certain types of worker from coverage, whilst some covered workers in ‘atypical’ forms of employment (for instance, casual, contract, outworkers) may be unaware of their entitlements: 
Estimates vary but the Commission concluded that around three-quarters of ‘employed persons’ are covered by workers’ compensation schemes (Productivity Commission 2004:159). This is considerably more than the 60 per cent estimate of the federal Department of Employment and Workplace Relations (Federal Department of Employment and Workplace Relations 2002:11). Nevertheless, the Commission’s estimate seems realistic in the context of the evidence cited, and other analysis of Australian and some Canadian schemes (Clayton 2002: 19-21). 
(4) Australian Employers pay higher levies

[image: image12.png]Indicator 15 shows that in 2004-05 the standardised Australian average premium rate has
decreased to 2.25% of payroll down from 2.41% in 2003-04. The standardised Australian
average premium rate has remained relatively stable over the past five years despite
considerable variation by some jurisdictions over this period.

Indicator 15 - Standardised average premium rates (insured and self insured sectors)
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Decreases since 2000-01 have been recorded in Tasmania, Western Australia and Victoria,
whereas rises have been recorded in South Australia, the Australian Capital Territory Private
Scheme, the Australian Government scheme and the Seacare scheme.

The New Zealand standardised average premium rate increased in 2004-05 to 1.00% of payroll,
which is still much lower than the level recorded in Australia. One reason for the lower rate in
New Zealand is that its scheme does not provide the same level of coverage of disease cases.






From Workplace Relations Ministers’ Council

Comparative Performance Monitoring Report

Comparison of occupational health and safety and workers compensation schemes in Australia and New Zealand, Eighth Edition September 2006

The amount of levy contributions paid by employers is one of the most contentious and heavily-lobbied aspects of workers’ compensation schemes.

The Comparative Performance Monitoring Report (8th ed, September 2006) (‘CPMR’) published by the Workplace Relations Ministers’ Council provides a comparison of occupational health and safety and worker’s compensation schemes in Australia and New Zealand.

The CPMR shows that in 2004-5 the standardised Australian average premium rate has decreased to 2.25% of payroll from 2.41% in 2003-04. The standardised Australian average premium rate has remained relatively stable over the past five years despite considerable variation by some jurisdictions over this period.

Decreases since 2000-01 have been recorded in Tasmania, Western Australia and Victoria, whereas rises have been recorded in South Australia, the Australian Capital Territory Private Scheme, the Australian Government scheme and the Seacare scheme.

The New Zealand standardised average premium rate increased in 2004-05 to 1.00% of payroll, which is still much lower than the level recorded in Australia. One reason for the lower rate in New Zealand is that its scheme does not provide the same level of coverage of disease cases and, in particular, occupational stress.

The lowest Australian standardised average premium rate was reported by the Australian Government scheme (1.35% of payroll). Seacare recorded the highest premium rate (7.52%) in 2004-05 due to the high risk nature of this industry. It is worth noting that the Australian national average is two and a quarter times that of New Zealand.

If New Zealand were to follow Australia’s lead and adopt a privatised scheme, as proposed by the Opposition party, it would be inevitable that private insurers would charge employers higher levies to fund the scheme than ACC currently does.

Luntz states: 

…the cost to employers of workers’ compensation in Australia, which often includes the possibility of some access to common law action, is much higher than the cost in New Zealand, where common law action is excluded. This gives New Zealand manufacturers a competitive advantage over their Australian rivals. (p880. Vol 35, Number 34)

(5) The Common Law
As noted by Luntz, at the beginning of this chapter, a key difference between New Zealand and Australia was that whilst New Zealand (notionally) embraced the concept of a community-based approach to personal injury, Australia opted to retain systems based on individual or personal responsibility.
 This retention of the common law fault-based tort system is in direct contrast to the comprehensive, no-fault scheme in operation in New Zealand.

Luntz goes on to describe a move towards the restriction of liability and damages in personal injury actions in Australia.
 He enumerates some reasons behind the tightening of actions for recovery: 

(a) Perception as to recovery by “Undeserving” Plaintiffs: A series of generous awards by both judges and juries have been criticised on the grounds that the test for liability under the law of negligence has become too easy to satisfy. The cases highlighted by Luntz were 
notable in that it was difficult to impute “real” negligence to the defendants.

(b) Alleged Development of “Blame Society”: In Lisle v Brice [2002] 2 Qd R 168 (Qld CA), “Thomas JA agreed with the other members of the Court in upholding the decision of the trial judge to award damages for the support of the wife and children of a man who committed suicide three years after suffering relatively minor physical injuries in a motor accident. His Honour regarded himself as constrained by authority to do so. But he drew attention to several areas of the law of negligence in which recovery of damages had been expanded and continued: 

The generous application of these rules is producing a litigious society and has already spawned an aggressive legal industry. I am concerned that the common law is being developed to a stage that already inflicts too great a cost upon the community both economic and social. 

In a compensation-conscious community citizens look for others to blame. The incentive to recover from injury is reduced. Self-reliance becomes a scarce commodity. These are destructive social forces. Also much community energy is wasted in divisive and non-productive work… I fear we are developing a creature we can no longer control.” 

(c) Awards of “Excessive” Damages: In November 2001, the New South Wales Supreme Court awarded damages of A$14.2m to a 22 year-old woman, Calandre Simpson, who had suffered severe injuries at birth. This judgment was significant on several grounds; the size of the payout, the ability of minors to circumvent limitation periods as their claims could be triggered three to six years after reaching the age of majority and the calculation process used to determine the amount of compensation payable to the claimant
. Luntz notes that an even higher award of A$16.35m paid to a victim of a motor accident has received less publicity because motor insurers were better prepared than their medical counterparts.

The scale of these super-sized pay-outs are incomprehensible in a New Zealand context. Even the compensation paid by ACC to a class of victims, for example, asbestos sufferers would struggle to approach the lump sums paid to these Australian individuals.

The words of Thomas JA seem particularly relevant. In his view, tort litigation has an extremely divisive effect on society in terms of the social and economic costs. By waiving their right to sue, New Zealanders, have been spared the worst of these effects. 

(6) Collapse of Major Insurers

Luntz also highlights an inherent risk in a system structured around private insurers as opposed to a state monopoly model such as ACC - private insurers are susceptible to market forces and are therefore unstable. 

Two of Australia’s major insurer’s - the HIH insurance group and United Medical Protection (UMP) went into liquidation in the period 2001-02. HIH was the second largest public liability insurer, with roughly 30% market share. 

According to Luntz: “For some years prior to its collapse, it aggressively sought market share, cutting premiums drastically and making insufficient provision for claims” (Luntz 887).  Liquidators estimated HIH’s losses at between A$3.6b and A$5.3b making HIH’s downfall the largest corporate failure in Australian history. Luntz states: 

After a 15-month inquiry, a Royal Commission into the collapse into the collapse produced a massive three-volume report which demonstrated a long history of mismanagement and insufficient reserves, but did not provide a final figure for the losses likely to be sustained. It made 61 “policy recommendations”, designed to prevent the collapse of an insurer in the future.

The case of UMP is equally cautionary if not as notorious as HIH. UMP was the largest medical indemnity organisation in Australia and insured about 60% of the medical profession. UMP was placed into provisional liquidation in April 2002 but it was resuscitated through the intervention of the Federal Government and has since resumed business. 

One of the consequences of the collapse of, in particular, HIH was that the recovery of extant claims by injured victims became uncertain. Another consequence was that across the board, Australian insurers hiked up their premiums for both public liability and medical indemnity. These increased premiums made activities such as community festivals, carnivals, sporting activities and any outdoor events uneconomic to insure and forced the cancellation of inter alia go-kart races and surf festivals (Luntz 888).

The Federal Government was forced to respond to the implosion of the private insurance scheme. It appropriated A$640m to cover claims lodged with HIH and advanced another $35m to bail out UMP. Luntz comments that the ultimate cost of these collapses that will be borne by the taxpayer is likely to run into hundreds of millions. 

Luntz describes how in subsequent years, various states notably New South Wales have legislated around personal injury and civil liability. Luntz also reports on the limited effect of the Ipp Committee – which was created with the express purpose of reviewing the law of negligence. The Ipp Committee issued 61 recommendations – many of which were not implemented. 

Luntz concludes by stating:
  

All the defects in the common law insurance system that the Woodhouse Royal Commission found more than 30 years ago are alive and well in Australia. Under this system, the receipt of compensation for personal injury is a lottery. Only a small proportion of incapacitated people recover damages. When the common law system does deliver benefits it is slow in doing so, often taking many years to resolve claims. The cost of providing the benefits is horrendously expensive, since determining who is to receive compensation, being dependent on proof of fault, absorbs huge amounts of time for lawyers, judges and many other professionals.

There is little evidence that holding people liable for negligence acts as a deterrent to careless conduct and improves safety. On the other hand, the perception that one might be sued discourages worthwhile activity unless insurance against liability can be obtained at an affordable cost. Insurers themselves do little to encourage safety. Public authorities do much more to reduce accidents through public education, the provision of technology, such as “booze buses” and speed cameras, to aid criminal law enforcement, and the elimination of danger in the environment, such as by improving roads and prohibiting the sale of dangerous products. The standard-setting role of the courts has been largely abrogated and is more effectively achieved through regulations requiring compliance with standards promulgated by other bodies. 

Finally, lump-sum awards of damages are dependent on unpredictable future events. Even if the assumptions on which they are made do prove accurate, the high discount rates now prescribed by legislation mean that the damages are unlikely to provide full compensation for the needs of the seriously injured. 

The recent wave of tort law reform in Australia will not only exacerbate many of these problems, but they have also made the common law completely unprincipled.

Conclusion 

Although the RTW Monitor illustrates that RTW rates are largely comparable, the experiences of the Australian schemes appear to present a strong case for the retention of the ACC state monopoly model in New Zealand for the following reasons: 
· Employers pay higher levies under a privatised scheme;
· Not all workers are covered;
· Costs are externalised to the claimant and the community;
· Insurers are vulnerable to market forces;
· The Government picks up the cost if any of the insurance companies default; and
· A privatised scheme disavows any notion of community responsibility.
In comparison with our closest neighbours, the ACC model bears up very favourably. By declining the opportunity to entrench the Woodhouse principles in Australia, the various Australian jurisdictions have been forced to contend with the ‘forensic lottery’ that is the common law tort system and all the economic and social costs this system entails. 

CANADA

The second country that the research team examined in depth was Canada. As with Australia, the Canadian schemes vary from state to state. In this section the Meredith Report will be briefly mentioned, this Report is the starting point for the Canadian Workers Compensation framework. We summarise the literature review undertaken by the Institute of Work and Health. It studied 4,124 papers. Dorsey’s review of the Saskatchewan Workers Compensation Board review in 2000 is touched on. This review showed there was a need for change. We look at two workplace based return to work programmes at the Canadian Pacific Railway and the Lofthouse Brass factory.

We conclude with a full description of the audit tool entitled NIDMAR (the National Institute of Disability Management and Research). This model has been approved by the ILO and the International Disability Management Standards Council (‘IDMSC’) as the international best practice standard in RTW strategy.
Workers’ Compensation in Canada

The Meredith Report

The Association of Workers’ Compensation Boards of Canada identifies the Meredith Report as the starting point for the Canadian workers’ compensation framework: 

Workers' compensation in Canada had its beginnings in the province of Ontario. In 1910, Mr. Justice William Meredith was appointed to a Royal Commission to study workers' compensation. His final report, known as the Meredith Report was produced in 1913.

The Meredith Report outlined a trade-off in which workers' relinquish their right to sue in exchange for compensation benefits. Meredith advocated for no-fault insurance, collective liability, independent administration, and exclusive jurisdiction.
 
Sir Owen Woodhouse was also influenced by the scope of the Meredith Report, in particular the abolition of the right to sue for damages and the devolution of accident insurance to a state monopoly provider.

State Models

Pamela Lee in her report to the Department of Labour: Strategies to Return Injured Workers to Sustainable Earnings, An International Literature Review, July 2003 summarises the various Canadian models for workers’ compensation.
 

In Canada there is a range of compensation programmes for work-related injury or illness, but workers’ compensation is the main programme and, as in Australia, each province and territory has its own legislation. Companies often purchase private health coverage and insurance for their employees against the risk of disability. In Canada there has also been a move towards greater responsibility by employers to hold jobs open and take responsibility for oversight of rehabilitation.

Each province and territory in Canada has its own exclusive Workers’ Compensation Board Commission (‘WCB’). As with the Australian review, the research team did not exhaustively canvass every different scheme in operation in Canada. The research team was particularly interested in the initiatives undertaken in British Columbia.

Workplace-based Return-to-Work Interventions: A Systematic Review of the Quantitative and Qualitative Literature (Summary) undertaken by the Institute of Work and Health 2004

The authors of this study sought to answer the following question: “What workplace-based return-to-work interventions are effective and under what conditions?” The authors searched seven databases for relevant studies published in English and French between January 1990 and December 2003. In total, 4,124 papers were sourced and of these, 35 quantitative studies and 15 qualitative studies met the research team’s study relevance criteria.

The review included both quantitative and qualitative studies to give the research team a better understanding of the social phenomenon of RTW.

· The literature review of the quantitative research included studies examining workplace-based RTW interventions. The research team included studies reporting the effectiveness of clinical RTW interventions only if care was delivered by healthcare professionals linked specifically with the workplace. Effectiveness was examined in terms of what impact the interventions had on (1) duration of work disability, (2) associated compensation and healthcare costs, and (3) workers’ quality-of-life. The focus of the study was limited to pain-related conditions.

· The literature review of the qualitative research included studies examining workers’ experience of the RTW trajectory, as well as the perceptions and/or experiences of various other players such as employers, labour representatives, insurers and rehabilitation professionals. 

Findings from the quantitative studies

The authors from the Institute found that RTW interventions are effective in reducing the duration of work disability. They also reduce associated wage replacement and healthcare costs. The evidence that such interventions improve quality-of-life for workers is weaker. Here are some key findings and recommendations: 

· There is moderate evidence that three components – early contact with the worker by the workplace; a work accommodation offer; and contact between healthcare providers and the workplace – significantly reduce work disability duration and associated costs. Therefore: 

The authors recommended in this study that workplace-based RTW interventions include these three core disability management strategies.

· There is moderate evidence that two other RTW components – ergonomic worksite visits and the involvement of an individual with responsibility for RTW coordination – also reduce work disability duration and associated costs. In the studies reviewed, ergonomic visits were conducted by third party specialists such as physiotherapists, ergonomists and occupational therapists. The intensity and timing of these visits varied across studies. Therefore: 

The authors recommended that workplace-based RTW interventions include a strong ergonomic component, as facilitated by ergonomic worksite visits. They also recommended that such interventions included RTW coordination.

· There is moderate evidence that educating supervisors and managers leads to reductions in work disability duration. In the studies, the research team reviewed, this consisted primarily of education about participatory ergonomics and safety training. Therefore: 

The authors recommended that RTW interventions contain an educational component for supervisors and managers.

· There is moderate evidence that labour-management cooperation is associated with shorter work disability duration. There is limited evidence that both a people-oriented culture and a safety-committed culture are associated with shorter work disability duration. 

The authors recommended that increased attention be given to labour-management relations and that consideration be given to workplace culture. 

· Certain intervention components were directly related to insurer activity and decision-making. One study showed that a RTW-focused, insurer-based case management program was effective in achieving positive RTW outcomes. As well, another study suggested that supernumerary replacements may be an effective RTW strategy. Therefore: 

The authors recommended that insurance providers consider the merits of expanding their investment in the following activities: increasing the focus on RTW in their case management and examining the role of supernumerary replacements. 

· The quality of workers’ lives after RTW, including their levels of pain, function and general physical health, is central to understanding the effectiveness of RTW interventions. However, the research team’s review found that the levels of evidence across studies were too diverse for them to conclude that these interventions had a positive impact on the quality-of-life of workers. Therefore: 

The authors recommended that more research be conducted in this area.

Findings from the qualitative studies

The authors found that several key concepts were relevant to workplace-based RTW. The review yielded a number of findings and recommendations: 

· Conditions of goodwill and mutual confidence are influential factors contributing to the success of RTW arrangements. These conditions stem from an understanding of and a respect for the needs of the parties involved. Even when recommended conditions – such as early contact and a proactive approach to disability management – exist, people must have confidence in the RTW process and know that their well-being has been considered. 

The research team advises that building confidence in the RTW process among all parties (recovering workers, their supervisors, managers, physicians and insurance providers) and gaining their commitment are important for successful RTW. 

· Developing good relationships among unions, management and health-care providers is important for successful RTW interventions. When it comes to RTW, unions and labour representatives may sometimes face competing responsibilities. For example, an employee seniority agreement which protects one group of workers can conflict with the process of work accommodation. The research, which is supported by the quantitative literature, suggests that when unions and labour representatives are committed to and participate fully in the RTW process, their involvement is very beneficial. 

The research team recommended employing strategies to encourage a “shared understanding” of RTW – for example, processes that bring together workers, unions, employers, insurers and healthcare providers. 

· The RTW process is laden with potential for miscommunication and misunderstanding. Successful RTW after injury or illness is not a straightforward process. The qualitative studies highlight the many difficulties workers face in meeting their “duty to cooperate” with employers and workers’ compensation boards. Their navigation through that system is often arduous, marked by a lack of information about process and procedures at a time when they feel vulnerable and less than self-reliant. Workers are usually not familiar with rules about workers’ compensation or the specialised language used by health care and insurance professionals. 

The research team recommended that employers, insurers and health-care providers provide adequate and consistent information when communicating with ill or injured workers about RTW. It is important to simplify procedures and language around RTW processes and requirements, and to ensure that workers have been fully informed of their rights and obligations. 

· There are important social aspects to modified work. Modified work can involve difficult social dislocation which produces new sets of relationships and routines. The injured worker may have to deal with co-workers who resent having to take over some of his or her workload, or who may feel that the worker has managed to get an “easier” job. An awkward fit with a modified work environment or a negative social atmosphere can contribute to a breakdown of the RTW process.

The research team recommended that creativity and sensitivity to the needs of all parties be considered an integral part of modified work planning. 

· Return to work requires careful coordination and consideration of the needs of the various players. The needs and experiences of workers, co-workers, supervisors, managers and healthcare providers will affect the success of RTW. For instance, supervisors who must maintain competitive production levels may find that this conflicts with their ability to fully accommodate the needs of an injured worker. In this case, organisational restructuring may modify supervisor performance requirements so that RTW needs do not compete with production targets. 

The research team recommended that at each step, the parties consider the feasibility of RTW plans and the ability of workers to successfully negotiate the process. They also emphasise the importance of engaging with top management to ensure their consideration of and support for the resources needed for a successful RTW process.

· Supervisors can play an important role in the RTW process. They were identified as important to the success of RTW due to their proximity to the worker, their ability to manage the immediate RTW work environment, and their organisational position, which provides a link between the worker and senior workplace decision-makers. These findings are reinforced by moderate evidence from the quantitative literature that educating supervisors and managers leads to reductions in work disability duration. 

To support their role in successful return to work, the research team recommended that supervisors be included in RTW planning and offered related training. 

· Rehabilitation and occupational health professionals can be key to RTW success because they are a bridge between the workplace and the healthcare system. These professionals are able to communicate with health specialists, to visit worksites to assess RTW conditions, and to offer tailored advice that is sensitive to the workers’ immediate work environment. 

The review findings show that the involvement of rehabilitation and occupational healthcare providers in the RTW process is important. 

Conclusion

The authors concluded that their systematic review represents the most comprehensive review to date of the literature. They state that integrating research evidence into the development of RTW policies and programs will improve their effectiveness in reducing workplace disability.
Vocational Rehabilitation policy is an integral component of RTW strategy. The research team looked at a recent review that considered recurring issues in Vocational Rehabilitation policy.
DORSEY; THE SASKATCHEWAN WORKERS COMPENSATION SCHEME 2000
In 2000, James Dorsey, a lawyer with experience of workers’ compensation legislation undertook a review entitled the Saskatchewan Workers’ Compensation Board Review 2000: Recurring and Current Administrative Issues
. The following chapter on Vocational Rehabilitation is excerpted from Dorsey’s review.

Vocational Rehabilitation

In 1992, the Committee of Review said: “Rehabilitation and retraining form the foundation of the workers’ compensation system.”
 A definition of vocational rehabilitation was inserted into the Workers’ Compensation Act 1979 in 1993. The objective of vocational rehabilitation is to return the worker “to suitable productive employment.” The statute tells the board it may not terminate or reduce payment of compensation until: 

…in consultation with the worker, the board has designed and provided to the worker, 
at the expense of the board, a vocational rehabilitation program, and the worker has been allowed a reasonable time to obtain employment after completing the program.
 

Dorsey notes that the board has no published policy on vocational rehabilitation and no comprehensive initiatives in its current policy agenda. 

Dorsey states prior to 1995, all claims lasting longer than thirteen weeks were referred to vocational services. Since 1995, only those workers identified by the Client Service Representatives (CSRs)
 as requiring vocational rehabilitation assistance have been referred. CSRs are given very general criteria for the timing and eligibility for referral in their training manual.
 Not all referrals are for return to work services. Some are for estimated earnings capacity reports. 

If an injured worker is sent through the Early Intervention Program and the final report is that he or she can return to work without restrictions, then there is no referral. The unwritten assumption is that there cannot be restrictions with strains and sprains. The number of referrals to Vocational Rehabilitation Services has declined since 1995.
Figure 52: 
Referrals for Vocational Rehabilitation Service (1990-1999)

1990
1991
1992
1993
1994
1995
1996
1997
1998
1999


1301
1311
1377
1550
1119
806
719
700
594
761

Prior to 1995, all files over 13 weeks duration were automatically referred to Vocational Services. Beginning in 1995, only files identified as requiring vocational services were referred.

Vocational rehabilitation services are individualised services to injured workers with a wide variety of backgrounds, needs and impairments. The board’s return to work approach employs a five phase exploratory model. 

1.
Return to work at the same job with the accident employer.

2.
Return to other work with the accident employer.

3.
Return to work in the same or related industry.

4.
Return to work in any occupation utilising the worker’s skills, interests and 
abilities.

5.
Return to work after developing new occupational skills.

The board places emphasis on the accident employer’s duty to accommodate an injured worker. The board itself employs thirty employees who were injured workers at the time of hiring. 

Through the Prevention, Safety and Return to Work Unit, the board has produced educational material to facilitate return to work with the accident employer through the adoption of a policy and establishment of a return to work team or committee. Since 1995, this Unit has held return to work workshops attended by over 1500 people. 

Some of the assistance the board provides are: counselling, career planning, vocational assessment, assisted job search, home or workplace modification, technical aids, personal care and training. There is no monitoring for success or effectiveness. During the past decade, the board has not appreciably increased expenditures on vocational rehabilitation. 

The below graph illustrates a gradual increase in vocational rehabilitation costs in Saskatchewan in the period 1990-1999. 
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 Dorsey’s review concluded that although recent legislative changes had placed an emphasis on the board providing vocational rehabilitation programs to workers, little practical change had been implemented and that, at the time of the review, there was no published policy on vocational rehabilitation.

RTW INTERVENTIONS IN CANADA
The researchers also looked at Canadian workplace-based RTW intervention studies. 

THE CANADIAN PACIFIC RAILWAY RETURN TO WORK POLICY

The researchers also looked at a RTW policy in place in a specific industry which had adopted the NIDMAR audit tool – Canadian Pacific Railway (‘CPR’) as well as the RTW policies of Lofthouse Brass, a factory with 400 workers.

RTW provisions are agreed to in the CPR and Saint Lawrence and Hudson Railway Collective Employment Agreement (‘CEA’) and are encapsulated by the following policy statement: 

The Company shall make every reasonable effort to provide suitable modified or alternate employment to employees who are temporarily or permanently unable to return to their regular duties, as a result of an occupational or non-occupational injury or illness. This will include training and/or the modification of work stations or equipment to accommodate disabled employees providing that such accommodation does not create undue hardship to the company. When involved, the disabled employee must be responsible for participating in the program to the best of his/her ability and capacity. Early intervention is considered the cornerstone of Return to work.

OBJECTIVES

This policy is intended to achieve effective return to work by: 

· Assisting employees in maintaining their dignity and self-respect subsequent to being adversely affected by a disabling injury or illness; 

· Ensuring the well-being of affected employees and by doing so reduce stresses associated with: adjusting to a disability, reintegration to the workplace, financial complications and other factors that adversely affect disabled employees;

· Early intervention resulting in the expeditious return to work of valuable human resources thereby minimising the economic and emotional impact on employees; 

· Establishing/promoting good communication between all parties; respecting the need to protect confidential information.

· Developing a comprehensive database that will enhance the effectiveness of initiatives undertaken to prevent future injury and illness.

· Reduction of direct and related costs associated with occupational and non-occupational injuries and illnesses.

LOFTHOUSE BRASS FACTORY
The Lofthouse Brass factory’s RTW policy also provides for the re-employment of Disabled Persons: 

00.01 The company agrees to offer every disabled employee a suitable job upon the employee’s return to work which shall continue as long as the disability lasts and shall do so according to the following process: 

a) the company shall modify the employee’s job to accommodate the employee’s disability. 

b) the union and company agree that if it is physically or technically impossible or financially prohibitive or not in the best interest of the employee’s job, the company shall offer the employee an alternate job or a modified alternate job within the bargaining unit considered suitable by the company, union and the employee. 

It is incumbent upon Canadian employers to assist in the re-integration of injured workers into the workplace – this obligation is reinforced through provisions in employee CEAs.

British Columbia – the NIDMAR model

In May 2007, Dr Jan White (CEO, ACC) signed a licensing agreement with NIDMAR for three NIDMAR products: occupational standards, associated training and a workplace audit tool. These products as well as the overall design of the NIDMAR model will be considered below.

The research team has examined the NIDMAR model with reference to online resources as well as information provided by NIDMAR. 

The NIDMAR Model – An Overview
The National Institute of Disability Management was established in 1994 as a not-for-profit organisation supported by employers, unions, governments, rehabilitation, education and insurance providers in Canada and abroad. NIDMAR is committed to reducing the human, social and economic costs of disability. 
The NIDMAR website states:
 

As an education, training and research organization, NIDMAR's primary focus is the implementation of workplace-based reintegration programs which international research has proven is the most effective way of restoring and maintaining workers' abilities, while reducing the costs of disability for workers, employers, government and insurance carriers. 
The National Institute's success is the result of collaborative initiatives undertaken by leaders in labour, business, government, education, insurance and rehabilitation. 
NIDMAR is supported by a broad-based Board of Directors and International Council, with senior representatives from Canada, Australia, Germany, Ireland, The Netherlands, and the United States. 
As a long-term labour-management and multi-party commitment to disability management in the workplace, NIDMAR is supported by an endowment fund created through contributions from the federal and provincial governments, major private corporations and public organizations. 
Mandate
NIDMAR's main areas of activity are:
1. Education and Training A range of programs to assist organizations to integrate workers with disabilities into the workplace are continuously being developed. 
2. Workplace Program Implementation Support products, services and programs to assist workplaces to develop and implement Disability Management programs are available through NIDMAR. 
3. Consensus Based Disability Management Audit™ The first calibrated and jointly endorsed Audit tool designed to measure organizational performance in Disability Management using a set of validated benchmarks against the Code of Practice for Disability Management. 
4. Research and Policy Development Research initiatives provide a variety of qualitative and quantitative research outcomes. This information is published, made available and is used to enhance both educational programs and product/service development. 
REHADAT Canada This comprehensive electronic information resource provides a wide range of data for employers, unions and healthcare practitioners that can be utilized in their daily work. 
The NIDMAR model has been pioneered by Wolfgang Zimmermann and his team in British Columbia. This innovative approach to Disability Management (‘DM’) has acquired international certification by the ILO and has been licensed by social insurers in the following 9 countries: 

· Canada;
· the United Kingdom;
· Ireland;
· Switzerland;
· Germany;
· Austria;
· Singapore; 
· Australia; and
· New Zealand.
Disability Management (‘DM’)
 

Disability Management is a workplace strategy designed to help disabled workers maintain their employment. This strategy can be embraced by small or large firms and offers huge benefits to both the employer and workers. 

Canadian law (both through Supreme Court precedents and Human Rights legislation) requires employers to help assist injured or ill employees back to work. 

The impetus for the DM strategy is driven by the fact that over one million skilled Canadians (equivalent to 6.5% of the Canadian workforce) have some kind of disability.  However, only 2% of these disabled workers are working. DM is targeted at addressing the social and economic consequences of disability by returning disabled workers to productive employment. 

NIDMAR state that work accidents cost the Canadian economy C$10b per year in direct and indirect costs. For individual companies there are many costs associated with disability. These include: 

· rising workers’ compensation premiums;
· increased claim duration due to an aging workforce;
· lost productivity costs;
· re-training expenses; and
· long-term disability claims.
According to NIDMAR, only 20% of employees who have been off the job for one year will ever return to work. Therefore effective DM programs are structured around reintegrating the employee with the workplace as quickly as possible.

DM programs are collaborative ventures. Unions and other stakeholders are closely involved in every stage of the RTW program. DM programs are also run by trained and accredited DM professionals and practitioners.

The diagram below is indicative of typical savings for companies who have implemented DM programs.

Typical disability costs for Canadian companies per 1,000 workers (C$)
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THE CBDMA™ TOOL

As noted above, one of NIDMAR’s key areas of activity revolves around the Consensus Based Disability Management Audit™ (CBDMA™). The CBDMA is a highly regarded and well-researched tool that can be used by organisations as: 

· An evaluation tool, to determine current disability management program performance 

· A monitoring tool, when administered at regular intervals, to reveal relative increases or decreases in effectiveness for each audit area measured

· A corrective tool, to establish where program deficiencies are, highlighting remedial actions required

· A program promotion tool, maintaining disability management concepts in worker consciousness, and demonstrating management’s commitment to workplace disability management practices

· A disability management premium pricing rate setting tool, providing incentives for employers, which encourages adoption of optimum disability management practices designed to reduce costs and disability claims duration as well as lower incidences of long-term disability

· A conformity assessment tool, to determine if an organisation qualifies for International Disability Management Standards Council™ (IDMSC™) certification.

The framework of the CBDMA™ was developed based on a global review of best practices in disability management. The key elements identified as crucial when running effective disability management programs are embodied in the CBDMA™. Through the use of this innovative tool, combined with the services of Certified Return to Work Coordinators™ and Certified Disability Management Professionals™, employers are encouraged and empowered to implement optimum disability management practices at their workplace.

Widely Accepted in a Diverse Range of Organisations 

A distinctive and key aspect of the CBDMA™ is the consensus-based process and level of collaboration used during its development. With initial funding for core development by Labour Canada, a broad and diverse group of government, business and labour organisations contributed to the creation of this important tool. Initial testing was completed in collaboration with the Abitibi-Consolidated, Canadian Forest Products, Weyerhaeuser Company, the Industrial, Wood and Allied Workers of Canada (IWA), the Communications, Energy and Paperworkers Union of Canada (CEP) and the Pulp, Paper and Woodworkers of Canada (PPWC). Additional testing has involved partnerships with organisations such as Weyerhaeuser Company, the Workers Compensation Board of British Columbia and Correctional Service of Canada, with its participating unions including the Public Service Alliance of Canada (PSAC), the Union of Solicitor General Employees (USGE), the Union of Canadian Correctional Officers (UCCO), and the Professional Institute of the Public Service of Canada (PIPS). 

The non-partisan, collaborative, consensus-based approach used to construct and refine the CBDMA™ makes it uniquely suitable and accepted for use by insurance, business and labour and government organisations.

The CBDMA™ allows employers to measure their disability management program performance, providing them with the information they need to ensure workers with disabilities are reintegrated into the workplace in a manner that provides optimum results for all key stakeholders in the disability management process.

Audit Process

The CBDMA™ gathers and organises information from three major categories: 

(1) Disability Management Policy and Workplace Resources

(2) Disability Prevention

(3) Early Intervention and Timely Return to Work Process

The CBDMA™ reviews and evaluates specific “elements” within each of these following major categories.

I.
Disability Management Policy and Workplace Resources


Elements: 

· Joint Worker-Management Support and Empowerment 
· Responsibility, Accountability and Authority
· Workplace Culture and Policy Development
· Information and Communication Management
· Benefit Design and Influences
· Knowledge and Skills of the Disability Management Practitioner
II. 
Disability Prevention

Elements: 
· Accident Prevention and Safety Programs
· Occupational Ergonomics
· Health Promotion and Wellness
· Injury, Disability, and Lost-time Patterns
· Disability Cost Benefit Data
III. 
Early Intervention and Timely Return to Work Process


Elements:

· Early Intervention and Worker Communication Protocol
· Case Management Procedures
· Return to Work Coordination
· Transitional Work Options
· Workplace Accommodations
CBDMA™ Format

The CBDMA™ includes a systematic process for gathering and organising information, performing an analysis of employer strengths and deficits, and developing disability management program goals and objectives. Data is collected with three distinct question types, i.e. consensus questions, evidence questions, and survey or interview questions, and using a number of tools to assist in the data-gathering process.

CONSENSUS

Consensus questions are collaborative and subjective in nature, and are delivered during a meeting of equal numbers of management and worker representatives. These questions are intended to get at the perceptions of the participants to better understand the views and perspectives of the workplace. There are 84 consensus questions in this audit, which come from each of the elements. These represent the questions for which data would be hard to find, such as employee beliefs or opinions. 

The consensus questions are answered as a group. The auditor will convene the managers and workers to discuss their perspectives with respect to these questions. Participants are expected to reach some agreement on how to respond to each of these questions. This happens with the help of the auditor acting as facilitator.
 

EVIDENCE

Evidence questions are answered by the auditors only and provide a more objective approach to the analysis. They are intended to provide verification of the perspectives that good disability management practices and procedures have been implemented at the workplace. Auditors will use the questions to guide their fact-finding objectives. Evidence of good practice will be evaluated from workplace policy and procedures documents, case files, and other pertinent documentation. There are 85 evidence questions in the audit.

SURVEY/INTERVIEW

Auditors will use survey/interview questions to gather data on a sample of workers and managers. They are intended to better understand the percentage of workers and managers that share a particular perception or view. There are 11 survey/interview questions in the audit. 

The audit questions provided in this document have been coded to identify the type of question being asked. This document shows the complete audit tool and is to be used as a reference guide only. Recording forms have been included in Appendix A to facilitate the capture and recording of data under the following codes:  



CONSENSUS

(C)



EVIDENCE


(E)



SURVEY/INTERVIEW
(S/I)

Ratings and Levels of Performance 

Exemplary disability management programs are generally characterised as having many elements that yield optimal results. However, workplaces typically have some elements that are very strong and others that need to be developed or strengthened. Therefore, each element that is evaluated in the CBDMA™ is assessed in relation to the ideal or ultimate possibility. Benchmarking research in disability management has been helpful in offering descriptive indicators of optimal performance. The CBDMA™ provides the auditor with a descriptive reference guide to classify each of the elements according to five levels. 

Each question in the audit is uniformly evaluated using these five levels as a guide. For each question, the definitions have been provided to differentiate between the five levels. The levels, as defined for this tool, are shown below. 

Level 4: The element has been fully developed and well implemented at the workplace; it is extremely effective in achieving its desired results; and very little is required to improve upon or enhance the effectiveness of the element.

Level 3: The element has been developed and implemented at the workplace; it is effective in achieving its desired results; and it can be further improved upon through enhancement or modification. 

Level 2: The element has been less than fully developed; it is achieving some of its desired results; and significant improvements can be made to further develop and implement this element at the workplace.

Level 1: The element is in the preliminary stages of development or has been implemented with minimal effectiveness in achieving its desired results and major modifications or enhancements are required to obtain satisfactory results.

Level 0: The element does not exist at the workplace.

Audit Data Collected  

The audit will begin with the collection of various numerical data as a basis for industry benchmarking to be used in conjunction with the audit data collected. The data identified as important for evaluation are: 

· Number of Employees 
· FTE (full-time equivalents)
· LTD Premiums
· Portion Paid by the Employer
· Number of Closed Cases
· Number of Cases Returned to Work
· STD Premiums
· Total Operational Budget
· Total Revenues
· Total Payroll Cost
· Total WCB Reported Hours
· Units of Production
· WCB Premiums
· Number of Surveys to be Created
The collection of this data will provide the ability to create reports based on the requirements of this particular user audience. 

Audit Procedure

An audit takes less than a week. Auditors review policies, procedures, minutes from meetings and any other data the company has collected. Then, auditors meet with a group representing both workers and management to present an 80-point questionnaire dealing with the specifics of the operation’s disability management program. Both sides must agree on the answers. Finally, randomly selected employees – representing both management and the workers – are surveyed for their views on the operation’s disability management program.

The audit is conducted by a licensed firm with trained and accredited professionals. 

Once an audit is completed the auditor provides a report and scores the organisation (out of 100) and offering detailed advice on how to improve.

Adoption of the NIDMAR Audit Tool

In 2005, a number of important international organisations adopted NIDMAR’s consensus based disability management audit tool (CBDMA) to support the return to work of ill, injured and disabled workers. 

The following organisations have adopted the NIDMAR Audit Tool:
 

· Workplace Safety and Insurance Board (WSIB) of Ontario; 
· Acclaim Ability Management Inc.(Ontario);
· CompCall (Alberta);
· Dr. Garry Corbett Inc (Manitoba);
· Labour Program Branch - HRSDC (Ontario);
· Occupational Concepts (New Brunswick);
· Saskatchewan Association of Health Organizations (SAHO); 
· Workplace Health, Safety and Compensation Commission of Newfoundland and Labrador;
· Gandon Enterprises (Ireland);
· UnumProvident (United Kingdom); 
· HVBG (Germany); 
· Employers Mutual Ltd. (Australia)
; and
· ACC (New Zealand).
It should be noted that there is a difference between organisations that have a license to use the audit tool (i.e. carry out the audits) and the organizations that were audited and achieved 80% or more on the audit tool which means they can apply and receive the "IDMSC Certified" award (Canadian Pacific Railway, City of St. John's, and Ford Germany).  The Steelworkers as well as the Canadian Autoworkers (see story on Canadian Pacific Railway) are very supportive of the audit because of its consensus-based structure.

 
As well as the CBDMA Audit tool, ACC also purchased the licenses for two internationally-recognised qualifications as well as the associated training modules.
EDUCATION


NIDMAR offers an education programme that was originally developed in 1994/95 and has been offered online since 2001 to students from Canada, the US, the UK, Switzerland, Italy, South Africa, South Korea and China. This curriculum has been licensed internationally and consists of 25 modules
. 

This curriculum was developed to assist individuals to develop, implement and administer disability management/RTW programmes. 

The eligibility qualifications required to sit the professional certification examinations (see below) consists of education and work experience
. 
CURRICULUM FOR PROFESSIONAL CERTIFICATION

NIDMAR offers two professionally certified qualifications (in addition to auditor training). 

These qualifications are: 

(1) Certified RTW co-ordinator; and

(2) Certified DM Professional.

These qualifications provide a defined occupational standard and has been internally recognised by the 

The NIDMAR website states:
 

This process culminated in the publication of the document, Occupational Standards in Disability Management (NIDMAR 1999) which has been endorsed for adoption by a cross section of Canada's largest employers, unions and workers compensation boards.

The Certification
Starting in 2001, the difficult process of creating psychometrically stable and defensible certification examinations based on the Occupational Standards was begun. Supported through government and a broad cross section of leading Canadian employers, unions and workers compensation boards, unified in their quest for excellence / quality assurance in RTW and DM and committed to balanced economic and social outcomes, this highly technical task was performed by one of Canada's most reputable test development agencies, Assessment Strategies Inc. of Ottawa.

Working with practitioners / professionals from all stakeholder groups and representing all regions of Canada and following an internationally recognized test development protocol, this process has culminated in the finalization of test exams each comprising 300 multiple choice questions. Successfully passing these examinations will lead to obtaining either of the recognized CRTWC™ or CDMP™ designations.

Roles

Certified Return to Work Coordinators may work internally within their own organization or externally as a provider. Responsibilities include, but are not limited to expediting, coordinating and facilitating the return to work of persons with injuries, illnesses and disabilities in a range of settings.

Certified Disability Management Professionals may work internally within their own organization or externally as a provider. Although they may provide direct services to workers with disabilities, they often perform executive functions which may include but are not limited to administration of DM services, development of policies and procedures, promotion of RTW concepts through education and training, consulting to joint labour-management committees, program evaluation, etc.

These standards are recognised internationally and the following Canadian organisations have adopted them
: 

· Abitibi-Consolidated Inc.; 

· Canadian Autoworkers Union;

· Canadian Pacific Railway; 

· Communications, Energy and Paperworkers Union of Canada; 

· Falconbridge Ltd.; 

· Insurance Corporation of BC; 

· Noranda Inc.; 

· Public Service Alliance of Canada; 

· United Steelworkers of America; 

· Weyerhaeuser Canada Ltd.; 

· Workers' Compensation Board of Alberta; 

· Workers' Compensation Board of British Columbia; and 

· Workplace Safety and Insurance Board of Ontario
.

In 2005, the number of CDMPs and CRTWCs reached 450 – with 100 alone in Canada
.  

Canadian Pacific Railway’s experience (‘CPR’) provides an example of a company that has achieved successful results through its uptake of the CBDMA Tool.
THE CBDMA TOOL – A CANADIAN UNION PERSPECTIVE.

In 2005, CPR’s Toronto Rail yard achieved higher than 80% on NIDMAR’s CBDMA audit
.

In the NIDMAR promotional material
 Andrew King, national H&S and environment coordinator, United Steelworkers Canadian National Office emphasises that RTW provisions should be included as part of any collective bargaining negotiations: “They’ll start to use more detailed collective agreement language that includes a consensus based disability management process…”

Wolfgang Zimmermann has a long association with unions and is a life member of the Canadian Steelworkers Union as well as being a current employee of Weyerhaeuser Canada Ltd.

FIT WITH INTERNATIONAL STANDARDS

The International Disability Management Standards Council (IDMSC) was created in 2003. Its goal is to reduce the human, social and economic costs of disability in the workplace. To achieve this end, it promotes standards and programs that are international, professional and based on consensus. 

The IDMSC has been closely involved in promoting the NIDMAR model. The IDMSC is currently chaired by Dr Joachim Breuer (Managing Director, HVBG – Germany and Chair of the United Nations Technical Commission on Workers Compensation Boards), Brian Payne (co-chair, former President of the Communications, Energy and Paperworkers Union of Canada,) and Steve Hill (former Senior Vice-President, Human Resources, Weyerhaeuser Company of Seattle - USA).

NIDMAR has also been closely aligned with the ILO and was actively involved in developing the ILO’s Code of Practice document for managing disability in the workplace.

As previously mentioned, the NIDMAR CBDMA audit tool is viewed as the international best practice standard in RTW strategy.

IMPLICATIONS FOR NEW ZEALAND

The NIDMAR model has received positive endorsement from the ILO as well as the HVBG, a world-leading workers’ compensation scheme. 

There is a need for ACC to align New Zealand RTW policies as well as the auditing of organisation’s RTW procedures and H&S standards with international best practice. The NIDMAR model provides both benchmarking for occupational standards as well as assuming an educative role through the certification of RTW co-ordinators and DM professionals. The auditor is also required to undertake examinations and effectively becomes a facilitator rather than an adjudicator of the audit process – this removes the possibility of auditor bias.

The consensus-based approach would appear to fit with the desire of the social partners to engage in tri-partite discussions on issues of workplace injury and RTW. 

The consensus-based structure is designed to allow unions greater input into workplace H&S and RTW as consultation with unions is a mandatory feature of the audit. This could in turn lead to greater awareness of RTW policies and increase H&S standards. Unions should seek to have RTW provisions inserted into their CEAs. There is an increasing trend amongst New Zealand unions for RTW provisions to be incorporated in collective bargaining negotiations, for example, the Rail Maritime and Transport Union (‘RMTU’).

There may be a need for legislative change (to either the IPRC Act 2001 or the ERA 2000 or both) to require employers to hold jobs open for injured workers for a specified time period. These amendments could have reference to overseas precedents in Australia and Canada.

The NIDMAR model, as implemented in Canada and other countries, allows union participation and ensures union involvement is an integral part of the audit process. Unions are also empowered by the consensus-based questionnaire which provides that the level rating may default to the minimum level if the union/worker representatives have serious reservations about the critical element. A low level rating would be a clear indication of poor performance in this critical element. 

This is also an extremely timely development given the current review of the Accredited Employer Partnership Programme, in particular, the Audit Standards. The adoption of the NIDMAR model in New Zealand should provide some much needed standardisation of auditing practice.

It is important to emphasise, however, that the NIDMAR model appears to focus exclusively on RTW strategies and so it would have to sit alongside current ACC Injury Prevention and Rehabilitation and Retraining initiatives. ACC would still have to engage with existing bodies such as the CTU’s H&S Representatives and Advocacy Service around IP as well as maintaining its focus on Rehabilitation and Retraining.

ACC’s initiative in signing the NIDMAR licensing agreement is an extremely positive move for the following reasons inter alia: 

· it brings New Zealand into alignment with an international best practice standard in Disability Management;
· it introduces professional certification standards for auditors, RTW co-ordinators and DM professionals;
· it relies on a consensus-based model and as such emphasises the importance of union involvement;
· the consensus-based model operates as a safeguard and mitigates against inaccurate reporting by employers;
· it removes auditor bias in the auditing process;
· it actively encourages RTW for injured workers and is designed to promote their re-integration into the work-force; and
· it could be used to complement existing IP and Rehabilitation strategies.
The researchers also examined RTW policy’s in specific Canadian industries as well as Canadian studies on vocational rehabilitation. 
CONCLUSION

RTW strategies in Canada have been articulated and implemented to a high degree. The NIDMAR model, in particular, is frequently cited as the international Disability Management standard for the re-integration of injured workers into the workforce.

Canadian unions view RTW as an industrial entitlement and have sought to incorporate RTW provisions in their CEAs. NIDMAR’s consensus-based structure potentially opens up possibilities for New Zealand unions to negotiate for the inclusion of comprehensive RTW policies in their CEAs during collective bargaining rounds. 

Canadian experiences of vocational rehabilitation, as evidenced by the IWH study and the Dorsey report can be said to be broadly similar to New Zealand’s vocational rehabilitation trends and practices. 

ACC’s initiative in licensing the three NIDMAR products: occupational standards, associated training and a workplace audit tool helps to bring New Zealand into alignment with international best practice. 

GERMANY

The third jurisdiction that the research team addressed was the German system for handling accident insurance. As noted in PART ONE, Bismarck’s Germany was the birthplace of modern accident compensation so it is appropriate to revisit German approaches to worker’s compensation.

Germany has also been at the forefront of recent international developments in the rehabilitation and retraining of injured workers, notably through HVBG (now DGUV) licensing both the NIDMAR audit tool and CDMP qualification as well as Berlin being selected as the venue to host the International Forum on Disability Management in 2008
.

Workers’ Compensation in GERMANY
Pamela Lee in her report to the Department of Labour: Strategies to Return Injured Workers to Sustainable Earnings, An International Literature Review, July 2003 provided a brief overview of the German scheme.
 

In Germany virtually all workers are covered by social health insurance. Return to work is a strong institutional feature and is supported by various pension funds that invest in rehabilitation as a first resort before payment of pensions. Responsibility for initiation of rehabilitation measures is in the hands of the disability pension agency rather than the employer.

The disability pension agencies,the institutions responsible for accident insurance and injury prevention, are known as the Berufsgenossenschaften (’BGs’). The research team will provide an outline of the Berufsgenossenschaften system as well as the legislation underpinning accident insurance and vocational rehabilitation and training initiatives in Germany.

Accident insurance falls under the ambit of the German social security system.

THE GERMAN SOCIAL SECURITY SYSTEM
The German social security network comprises five branches: unemployment insurance, compulsory health insurance, pension insurance, accident insurance and  nursing care insurance. The statutory accident insurance assumes liability for the consequences of occupational accidents and occupational diseases
. Non-work accidents can only be covered by private accident insurance schemes. 

Insurance cover for unemployment insurance, compulsory health insurance, pension insurance is financed through proportionate contributions from employers and employees. Statutory accident insurance is, however, entirely funded by employer contributions.

Deutsche Gesetzliche Unfallversicherung – German Statutory Accident Insurance (‘DGUV’)
 

On 1st July 2007, the institutes for statutory accident and insurance (the HVBG) and the public sector accident insurers (the BUK) merged to create a joint umbrella organisation tasked with the oversight of the German Statutory Accident Insurance sector.

Previously, the public sector accident insurers (the BUK) were responsible for employees in the public sector, as well as for groups as diverse as schoolchildren, students, voluntary workers, domestic staff, and employees of the postal, telecommunications and railway services. The industrial BGs (the overarching body is the HVBG) insured employees in a large number of sectors ranging from the construction industry, through food production, to the extraction of raw materials.

The decision to merge the two organisations was driven by a desire to equalise the cost discrepancies experienced by the BGs in the industrial sector (formerly handled by the HVBG), who had higher rates of accident, injury and occupational disease, as well as to encourage the ongoing enhancement of accident prevention strategy across the accident insurance sector. 

The HVBG press statement further outlined the rationale for the merger:
 


The industrial and public-sector accident insurance institutions have long 
shared the same core principles. Both sides offer prevention, rehabilitation 
and compensation from a single source. In the event of an occupational 
accident or disease, they pursue the objective of swift and optimum 
rehabilitation in the interests of the insured persons' well-being. For this 
reason, the industrial BGs and the public sector accident insurers began co-
ordinating their activities in research and training and harmonizing their legal 
policies some time ago. They have long possessed common structures and 
networks for the curative treatment and rehabilitation of their insured 
customers. From this perspective, the merger of their associations is a logical 
step. 

The members of this new association insure 70 million people in Germany – employees, schoolchildren, students and voluntary workers – against the effects of occupational disease and accidents, while 3.7 million businesses and public institutions are insured against liability for occupational disease and accidents. 

NIDMAR

As mentioned in the chapter on Canada, the HVBG (as it was then) has licensed the NIDMAR audit tool and the CBDMP qualification. The Institute of Quality Assurance in Prevention and Rehabilitation, Cologne (‘IQPR’) administers and oversees the audit process and has audited large companies such as Ford, Cologne
.  

THE BERUFSGENOSSENSCHAFTEN 

The German Berufsgenossenschaften trace their origins back to Bismarck’s development of comprehensive social welfare legislation at the turn of the 20th century. The rationale behind the creation of the BGs was to financially safeguard workers and office employees during this period of rapid industrial expansion against:

· occupational diseases;

· old age
; and

· industrial accidents. 

The Accident Insurance Code 1894 ushered in a social security system that provided health insurance, pension funds and the BGs. Up until that point, an injured worker’s only recourse to compensation for an industrial accident or an occupational disease was to try and claim from the employer – usually a hopeless undertaking, since in order for a claim to succeed fault on the employer’s part had to be determined. 

The Code allowed for compensation claims to be filed directly with the BG thereby relieving individual employers of the responsibility. 
In 2001, the Social Security Code IX (Sozialgesetzbuch or ‘SSC IX’) was introduced. This legislation updated the legal requirements imposed on the BGs and deals specifically with rehabilitation. SSC IX sits alongside Social Security Code VII which relates to workers’ compensation.

Organisation

As of May 2005, there are 26 industrial BGs in operation in Germany divided according to the specific branches of industry.
 The BGs for the industrial sector are responsible for all 2.9 million companies in trade and industry. Roughly 42 million employees are insured by the BGs for the industrial sector. 

Statutory accident insurance is provided irrespective of whether employment is temporary, full-time or part-time.

German companies insure with the BG responsible for their respective industry sector, for example, Siemens the electrical and telecommunications company insures with the BGFE - Berufsgenossenschaft der Feinmechanik und Elektrotechnik. The advantage of this system is that solutions in both accident prevention and health and safety standards can be tailored to conditions on the ground or shop-floor.
Each BG is required by law to prevent occupational accidents and diseases, to eliminate work-related health hazards, and, in the event of an injury or the onset of occupational disease, to compensate the injured person, their relatives or surviving dependants.
The BGs provide a large number of services. These include: 

· consultation;
· initial and further training;
· motivation and information;
· monitoring;
· research;
· testing;
· documentation;
· provision of treatment;
· payment of pensions and allowances;
· provision of services for occupational participation;
· co-ordination; and 
· statistical functions. 
The BGs are self-administered by their members (companies) and the insured (employees) on an equitable basis. Decisions are undertaken and made after consensus is reached between the members and the insured.

The BGs for the industrial sector are the largest insurance provider in Germany
. 

Every six years, social elections are held which provide employers and workers with the opportunity to elect members to the Representatives' Board of the particular BG. The BG's Governing Committee is in turn elected by this Representatives' Board. Each committee comprises equal representation from both employers' and workers' representatives, i.e. 50 percent from each group.
Funding
The German BGs are exclusively funded by employer contributions. In contrast to the other types of insurance within the social security system, workers are not required to pay any contributions. 

The BGs are non-profit making organisations and the contributions they levy do not exceed the amount required to fulfil their legislative duties. At the end of each fiscal year the BG apportions its expenses among its members. Contributions are calculated according to total wages and salaries paid in the course of the past year by the company and on the basis of risk categories. 

The risk rate and its risk categories reflect the probability and severity of accidents for each particular industry and activity. The company’s success in maintaining health and safety and promoting accident prevention is taken into account when calculating contributions - companies that record fewer accidents and occupational diseases receive discounted insurance premiums whereas companies who perform poorly in health and safety and accident prevention are penalised through an additional surcharge. 

The statutory accident insurance constitutes the only branch of the German social security system with stable or even slightly declining average contributions over recent decades. In 1960, the average contribution rate paid by an individual company to the industrial BG amounted to 1.51% of wages and salaries. By the year 2003, this figure had dropped to just 1.35%. Despite a slight increase in 1990 as a result of German unification, contributions paid to the BGs have experienced a slight decrease in recent years. 

In 2003, German companies in trade and industry contributed €9b to the statutory accident insurance scheme. €2.6b of this was spent on the rehabilitation of people who were injured in occupational accidents or recovering from occupational diseases. €5b was spent on injury benefits and other benefits. In 2003, the Berufsgenossenschaften invested almost €730m on accident prevention strategy and initiatives. Expenses for administration and legal proceedings amounted to €1.1b. 

SOCIAL SECURITY CODE IX 

The introduction of the Social Security Code IX (SSC = SGB – Sozialgestezbuch) in 2001 represented an important milestone in the ongoing development of disability management policies for disabled people in Germany
. The SSC IX changed the focus of disability management from welfare and passive care for the disabled to participation and active self-determination and was premised on the concept of participation as promulgated by the International Classification of Functioning, Disability and Health, WHO 2001. 

The concept of participation means that people with disabilities are entitled to receive the necessary social benefits to assist them in their day-to-day living and re-integration into the work-force.
 

Anyone who is physically, mentally or psychologically disabled or at risk of such a disability has the right to receive assistance. This assistance is tailored towards alleviating the consequences of the disability and preventing the deterioration of the condition as well as targeting participation in working life. 

The following categories of benefit are available to disabled people in Germany:

· medical rehabilitation;

· vocational rehabilitation that is geared towards work-place re-integration;

· on-going social rehabilitation and supplementary benefits; and

· benefits designed to assist general participation in society.

VOCATIONAL REHABILITATION IN GERMANY
The BGs are responsible for co-ordinating the necessary rehabilitation services to assist the recovery of injured workers or workers suffering from occupational diseases. This entails the provision of medical treatment, including medical, occupational and social rehabilitation benefits, nursing services and financial compensation
.

The Berufshelfer (or disability manager) is responsible for assisting the injured or ill workers throughout the rehabilitation process. Typically, a Berufshelfer has some medical knowledge as well as a familiarity with occupational types. As with ACC, rehabilitation is geared towards re-integrating the injured or ill person into the work-force. 

The BGs assume all costs associated with vocational rehabilitation. These include costs for: 

· assistance in retaining the worker in their existing place of employment or finding the worker new employment; 
· measures for selecting a vocation, trial work experience, and vocational preparation;
· retraining, initial and further training;
· training courses and study materials; 
· examinations; and
· costs of travel, board and lodging. 
Social assistance also plays a part in social re-integration following an occupational accident or disease. Examples of social rehabilitation include: 

· home modification (eg. conversion of the sanitary facilities, installation of wider doors, lifts, ramps etc);
· conversion or purchase of specially-equipped cars.

Cash benefits in the course of rehabilitation

For the first 6 weeks following injury, the employer pays 100% of the employee’s wages. The BG steps in after the initial 6-week period and pays weekly compensation (Verletztengeld) fixed at 80% of the employee’s pre-injury earnings.

The BGs are legally required by Part VII of the German Social Code to provide injured people with financial support in the form of injury benefits or temporary allowances during their medical and/or occupational rehabilitation. 

Injury benefits are earnings-related compensation payments that compensate for an injured person’s loss of earnings during the rehabilitation process (§ 15, Part One of the German Social Code). 

The BGs also provide financial support to the employers to provide an incentive for employers to help injured persons maintain or find employment. In individual cases, the BGs bear the cost of a fixed-term, trial employment of up to three months. This allows the employer to observe whether an injured person is able to perform and sustain certain work tasks in a controlled, simulated work environment. BGs also may be required to pay for workplace modifications to accommodate workers’ injury needs.

The table indicates the costs associated with rehabilitation across all BGs (in €uros):

	
	2003 
	2004 
	2005 

	Out-patient treatment and dentures 
	686,175,423 
	707,531,675 
	729,126,210 

	In-patient treatment and home nursing care  
	658,601,413 
	669,308,877 
	671,124,210 

	Injury allowances and special benefits 
	504,584,404 
	465,111,717 
	443,840,162 

	Other medical treatment expenditure 
	461,011,406 
	454,102,104 
	446,883,325 

	Expenditure for occupational rehabilitation 
	274,455,496 
	256,237,463 
	216,149,222 

	Total 
	2,584,828,143 
	2,552,291,836 
	2,507,123,128 


The below table indicates the breakdown of costs associated with occupational rehabilitation (in €uros):
 

	  
	2003 
	2004 
	2005 

	Benefits in kind 
	112,699,586 
	104,607,456 
	89,084,616 

	Bridging allowance 
	74,945,626 
	69,306,761 
	57,154,887 

	Other cash benefits 
	1,090,349 
	1,131,620 
	1,121,412 

	Social insurance payments made during payment of bridging allowance 
	42,047,812 
	39,113,083 
	32,283,287 

	Travel expenses 
	13,277,265 
	12,243,160 
	10,425,400 

	Domestic help 
	278,408 
	324,238 
	319,837 

	Other supplementary benefits  
	4,387,790 
	4,300,093 
	3,579,703 

	Bridging benefits 
	25,728,661 
	25,211,051 
	22,180,080 

	Total 
	274,455,496 
	256,237,463 
	216,149,222 


Pensions

The BG pays a pension to an insured person when an occupational or commuting accident or an occupational disease leads to a lasting reduction in earning capacity of at least 20%. The full pension comprises two-thirds of annual earnings prior to the accident or occupational disease. In the case of a partial reduction in earnings capacity, the pension corresponds to the level of the reduction. 

The BG pays its pensions for the duration of the reduction in earnings capacity, which under certain circumstances may be for life, irrespective of the occupation and the age of the insured person.

If an accident or disease is fatal, pensions may be paid to the insured person’s dependents. 

The below table indicates the breakdown of pensions paid to insured persons and their dependants:

	Pensions paid to 
	2003 
	2004 
	2005 

	Insured persons 
	722,717 
	714,958 
	705,617 

	Widows and widowers 
	108,062 
	106,987 
	105,699 

	Orphans 
	17,288 
	16,839 
	16,455 

	Other claimants 
	88 
	83 
	74 

	Total 
	848,155 
	838,867 
	827,845 


RETRAINING 

There is a strong emphasis placed on vocational training in the German system (this is known as occupational integration). Vocational rehabilitation and retraining is a collaborative venture that entails integrated interdisciplinary co-operation between not only the injured/ill employee and their employer but also occupational health medical professionals (doctors, psychologists, physiotherapists), training providers and other parties (ergonomists, lawyers, sports scientists). 

Employers are encouraged to create more training opportunities for seriously-disabled young people by working closely with works councils and representative organisations. These agencies work with the employer to fill training places with seriously-disabled young people. Employers can also be provided with allowances to help cover the costs of vocational retraining. 

There has been a coordinated effort by the occupational integration offices to provide employers with advice on the financial benefits available to those employers who embrace training opportunities for disabled workers. The specialist integration services also support employers through supporting the in-house training of young people with disabilities
.

In-house integration management (which is targeted towards retaining disabled workers within a company or organisation) is used as a tool to both improve the retention of disabled workers and also to extend their working lives. In-house integration management focuses on early intervention and on-going rehabilitation as opposed to providing pensions. RTW strategies for workers with long-term injuries are discussed by the worker and their representative, in conjunction with the employer and the company doctor. The introduction of any in-house integration management measures may be supported by premiums or subsidies. 

The German system is also proactive in the following ways in terms of incentivising the RTW process for both the injured worker and their employer: 

· the spokespeople of seriously-disabled employees have been provided with greater powers and greater assistance in the form of extra staffing to help carry out their tasks;

· the specialist integration services – who are skilled in providing  psychosocial support and vocational training, will be engaged by employment agencies to promote vocational advice in schools to ease the transition into working life for young people with serious disabilities;

· subsidies are provided for employers who recruit disabled workers who have undergone retraining in sheltered workshops (work trials); and

· Businesses that employ an above-average number of people with serious disabilities are designated as charitable enterprises and are granted tax exemptions within the meaning of the Tax Code (Abgabenordnung)
 . They are exempted from paying taxes on earnings, and only pay a reduced rate of value-added tax (7 %). This increases the commercial competitiveness of businesses which employ people with serious disabilities who experience particular disadvantages on the labour market.
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CONCLUSION

Germany has a highly-advanced system of accident insurance and is currently engaged in efforts to further streamline the delivery of accident prevention strategy, rehabilitation, retraining, compensation and pension payments to 70 million people, through the amalgamation of the BUK and HVBG to form the DGUV.

Germany has embraced the concept of disability management and the rehabilitation of injured and ill workers and RTW interventions are codified in the SSC IX. 

German employers are actively involved in vocational rehabilitation and retraining and this process is incentivised through the payment of subsidies and the reduction of premiums (an analogy can be found with the downward levy adjustment applied to New Zealand companies involved in the Accredited Employers Partnership Programme). 

The concept of pension payments (similar to Woodhouse’s notion of permanent pensions) has long been ingrained in German accident insurance. This may be an avenue that ACC is prepared to look at to address compensation shortfall to workers who are below retirement age but are deemed medically incapable of returning to the workforce. 

Part Four 
Conclusion

In 1971, in a remarkable feat of bi-partisanship, New Zealand’s ACC scheme was adopted by Parliament under the leadership of Prime Minister Sir Jack Marshall. Marshall described it as a landmark in social welfare reform and stated that he was proud that the National Government had introduced this legislation which would lead the world in the field of accident compensation.

The scheme provided for the State, through the Accident Compensation Commission, to administer comprehensive, no fault personal injury compensation, medical treatment and rehabilitation for the victims of accidents and occupational disease. The newly-formed agency, ACC, was also tasked with the prevention of injury. In return, New Zealanders relinquished their common law right to sue for damages for personal injury arising from the negligent actions of others.

Rehabilitation for those who have been injured was at the forefront of ACC’s responsibilities, alongside the prevention of injury and compensation. However, in 1988, 14 years after the scheme’s commencement the Law Commission reported that ACC had a lack of national policies and programmes for rehabilitation. When the National Government took office in 1990, instead of addressing this area of deficiency as identified by the Law Commission, it turned its mind to redesigning the scheme at the expense of claimant welfare in order to cut costs.

The Minister for ACC in the Bolger Government, Rt Hon Mr Bill Birch, amended the scheme by introducing a work capacity test to assess whether injured people were capable of returning to work. If the injured person was assessed by ACC as having a capacity to work, then weekly compensation would cease, whether or not the injured person was able to actually able to obtain work in reality. Dr Grant Duncan, Senior Lecturer in Social and Public Policy at Massey University observed that these reforms which were incorporated in the 1992 Act, imported the concept of individual responsibility and that work capacity assessments paid scant attention to whether the injured person was actually rehabilitated to the extent that they could obtain meaningful employment.

This research project also follows the outcome of injured workers, some of whom had sustained their injuries as long ago as the 1980s and 1990s.  These interviews provide a snap-shot of ACC and their rehabilitation efforts over a period of 20 years. Dissatisfaction is recorded about the ACC contracted assessors who do not verify the claimants education, training, skills and competencies, and after one medical examination are prepared to assert that the worker is capable of working. From the claimants perspective, actual ability to  work is not the benchmark for independence. Through the process of declaring claimants independent, ACC achieves cost containment through capping the amount of rehabilitation it must provide claimants.

The international literature search shows that rehabilitation efforts in Australia are more focussed on employer provision. Comparisons with New Zealand shows that as a result Australian workers are more likely, than New Zealand workers who have been injured, to return to their pre-injury workplace.  New Zealand levy payers pay less than their Australian counterparts for the statutory scheme; and they have the protection of a state-backed scheme. The New Zealand levy payers have avoided the risks of private insurers defaulting as HIH did, leaving $640m losses to cover claims lodged with HIH.

Canadian schemes, with their emphasis on early contact with the worker, requirements to keep jobs open, and contact between the treatment provider and workplace have helped to reduce time off work. Ergonomic assessments in the workplace also help. There is moderate evidence that labour-management co-operation is associated with reduced time off work  . The qualitative literature found that when unions and labour representatives are consulted and participate in RTW processes their involvement is beneficial.

The German social insurance schemes has the most comprehensive rehabilitation programmes of the 4 jurisdictions reviewed. They provide retraining, payment of the costs for an injured person to maintain and find employment, work trials for up to 3 months. There is also provision for a permanent pension for the duration of the time the injured person suffers a reduction in earnings capacity.

When comparing vocational rehabilitation entitlements with that described in the ILO Convention, New Zealand’s ACC would need to provide and evaluate the vocational guidance, vocational training and placement services, if it were to ratify the Convention.

Sir Owen Woodhouse envisaged a scheme that provided “complete rehabilitation”. This study has concluded that “complete rehabilitation” as it was described by Woodhouse has not been achieved in New Zealand. The international literature search has shown that New Zealand’s scheme is not world-leading as far as vocational rehabilitation services are concerned. New Zealand’s levies are low and one could speculate that low levies are the trade off for fairly-average vocational rehabilitation services. 

Private insurers do not offer an enhanced model as the Australian schemes show: the RTW rates are comparable, but at a high cost to levy payers. 

Further work needs to be done to estimate the cost to the nation of ACC claimants not receiving “complete rehabilitation”. There is no New Zealand study that evaluates whether vocational guidance, job placement, retraining and assistance to employers to place people in work are beneficial to claimants, the ACC and to the nation. If privatisation were to be considered, the Government would need to put in place a statutory framework to encourage the provision of vocational rehabilitation, as insurers would utilise the vocational independence process to shift the costs of injury onto the individual and the nation.

Due to the inevitability of physical deterioration not to mention the possibility of injury or occupational disease, as well as a nationwide skills shortage, New Zealanders may be prepared to revisit the way the accident compensation scheme is administered. Moreover, there is a need to refocus Government policy on the work ability of ageing workers. The implementation of alternative approaches to rehabilitation is vital to sustain working lives, diversify skills sets to enhance employability and ensure financial losses are mitigated for those who are injured, their families, and the community as a whole.

Appendix One

List of Relevant sections of the IPRC Act 2001 in relation to vocational rehabilitation

Section 3 (c)
Purpose

Section 6
Interpretation: Rehabilitation

Section 71
Employer’s Obligations in relation to rehabilitation

Section 75
Corporation to determine need for rehabilitation plan

Section 77
Assessment of needs and content of plan

Section 80
Purpose of vocational rehabilitation

Section 85
Corporation liable to provide vocational rehabilitation

Section 86
Matters to be considered in deciding whether to provide vocational rehabilitation

Section 87
Further matters to be considered in deciding whether to provide vocational rehabilitation

Section 88
Vocational rehabilitation may start or resume if circumstances change

Section 89
Assessment of claimant’s vocational rehabilitation needs

Section 90
Occupational Assessor

Section 91
Conduct of initial occupational assessment

Section 92
Report on initial occupational assessment

Section 93
Medical Assessor

Section 94
Assessments when medical assessor unavailable

Section 95
Conduct of initial medical assessment

Section 96
Report on initial medical assessment

Section 103
Corporation to determine incapacity of claimant who at time of personal injury, was earner or on unpaid parental leave

Section 107-114
Corporation to determine vocational independence

Section 181-189 
Accredited employers

Section 262
Functions of the Corporation

Section 317-321
Proceedings for Personal Injury

Section 373
Time limit on vocational rehabilitation

Schedule 1

Clause 24- 29 Vocational Rehabilitation

APPENDIX TWO 

CLAIMANT QUESTIONNAIRE
(1)
PERSONAL DETAILS

Claimant Name/Number: Age: Gender: Ethnicity (Pakeha, Mäori, Pacific, Asian, Other):

Education level:  (Highest Qualification)

Marital status:

Number and age of child/ren:

Region (Rural/Urban): 

(2)
LEGAL DETAILS

Q:
When did you suffer your injury? What year was it?  Statute:

Q:
When you challenged ACC’s decision did you go to a review hearing with a 
review officer and your case manager?  Review/Court: Held at:

Q:
Where was your review/Court case held?
Interviewer to note: 

Statute: (ARCI Act 1992/AI Act 1998/IPRC Act 2001)

Review/Court (District Court/High Court)

(3)
OCCUPATIONAL DETAILS (PRE-INJURY)

Industry: Occupation:  What was your job?

Income before tax (at time of injury):  How much did you earn before tax?

____     < $19,000

$20,000 - $29,000

$30,000 - $39,000

$40,000 - $49,000

$50,000 - $59,000

$60,000 - $69,000

$70,000 < ______

Job Description:  How would you describe your job? Work Tasks:  What did you do? 

Workload (hours per week): How many hours did you work per week?

(4)
INJURY DETAILS

Type of injury:  What was your injury?

 How long were you off work and receiving weekly compensation from ACC? 

 (5)
VOCATIONAL REHABILITATION PROCESS

Interviewer to note: 
The Initial Occupational Assessment and Initial Medical Assessment are creatures of the IPRC Act 2001. There was no earlier equivalent under the ARCI Act 1992 and the AI Act 1998. If the claimant was assessed under the 1992 or 1998 Acts, skip the IOA and IMA questions.

Description of Vocational Rehabilitation: Initial Occupational Assessment 

Q:
What jobs did the Occupational Assessor say you could do?

Interviewer to note:
If claimant unsure, explain that the Occupational assessor would have identified jobs that the claimant could do and each job would have had a task sheet. The task sheet would list everything a person in that job would have to do.

Q:
Did the job tasks sheets include everything that you would do in that 
job?

Q:
Did you think you could have gotten one of those jobs? 


In terms of:


-
that job being available (Labour market availability); and


-
that job making use of your transferable skills (Skill-matching)

Q:
Did the Occupational Assessor test your literacy skills? 

Interviewer to note:
If claimant unsure, did the Occupational Assessor test your language, reading and writing skills?

Q:
On a scale of 1 to 5 (where 1 = poor, 2 = below average, 3 = average, 
4 = 
above average and 5 = excellent) how would you describe your 
level of literary skills:


1 
–
poor


2 
– 
below average


3 
– 
average


4 
– 
above average


5 
- 
excellent
Q:
Did the Occupational Assessor test your numeracy skills?

Interviewer:
If claimant unsure, did the Occupational Assessor test your maths and numbers skills?

Q:
On a scale of 1 to 5 (where 1 = poor, 2 = below average, 3 = average, 
4 = 
above average and 5 = excellent) how would you describe your 
level of numeracy skills:


1 
–
poor


2 
– 
below average


3 
– 
average


4 
– 
above average


5 
- 
excellent

Q:
Did the Occupational Assessor test your computing skills?

Q:
On a scale of 1 to 5 (where 1 = poor, 2 = below average, 3 = average, 
4 = 
above average and 5 = excellent) how would you describe your 
level of computing skills:


1 
–
poor


2 
– 
below average


3 
– 
average


4 
– 
above average


5 
-
excellent

Q:
What was the most useful advice the occupational assessor gave you 
in terms of getting a job?

Q:
What other information would have been useful for the occupational 
assessor to tell you?     


Interviewer to note: After you went to see the Occupational Assessor to talk about what kind of jobs you could do, your case manager would have set up a meeting for an initial medical assessment. The Medical Assessor would have looked at the jobs the Occupational Assessor said you could do and would have decided whether you could do 
these jobs bearing in mind the effects of your injury.

· Initial Medical Assessment (‘IMA’) 

Q:
Did the Medical Assessor think that the jobs identified in the Initial 

Occupational Assessment, were physically possible (given the extent 
of your injury and the ongoing effects of your injury)?

Q:
Given your injury, do you think you could do that job/those jobs?

Interviewer to note:
Your case manager would have prepared a plan with you to outline the rehabilitation that would be provided to you to help you get better and back into work.

· Individual Rehabilitation Plan (‘IRP’)

Q:
What did the Individual Rehabilitation Plan offer? For example, what 
treatment – physiotherapy etc did the plan offer?

Q:
What was valuable about the Individual Rehabilitation Plan?

Interviewer to note:Your Individual Rehabilitation Plan would have talked about you getting vocational independence – in other words, getting well enough to go back to work. ACC would then have written a letter to you telling you that they wanted to carry out two more assessments to see whether you were able to go back to work. The first of these assessments is called a Vocational Independence Occupational Assessment and would have been very similar to your Initial Occupational Assessment. The Assessor would have identified jobs that they thought you were able to do. The Assessor would also have looked at whether the jobs that had already been identified – in the Initial Occupational Assessment and the Initial Medical Assessment - were still possible options for you.  The Assessor would also have asked you about the type of rehabilitation you had been getting and how this had been working for you.

Interviewer to note: In 1996, the ARCI Act 1992 was amended to include work capacity assessments (WCAP). This involved a claimant undergoing both an occupational and a medical assessment. The WCAP process was retained by the AI Act 1998, but was renamed the Work Rehabilitation Assessment Process (WRAP). The IPRC Act 2001 replaced the WRAP process with the Vocational Independence Process (VI). Under the IPRC Act 2001, claimants undergo an initial Occupational and Medical Assessment and once they near the completion of their vocational rehabilitation, they are assessed again under the VIOA and VIMA.

· Vocational Independence Occupational Assessment (‘VIOA’)

Q:
Did the rehabilitation - provided by the Vocational Independence 
Occupational Assessment – help meet your needs?

Q:
Did the jobs identified in the Vocational Independence Occupational 
Assessment take into account the physical restrictions placed on you 
by your injury?

Q:
Did the job/s identified in the Vocational Independence Occupational 
Assessment make use of your transferable skills?

Interviewer to note: After you had been to the Vocational Independence Occupational Assessment, your case manager would have set up a meeting with a Vocational Independence Medical Assessor. This would have been very similar to your Initial Medical Assessment. The Medical Assessor would have decided whether or not you were physically able – given your injury – to carry out any of the jobs identified in the occupational Assessment.

· Vocational Independence Medical Assessment (‘VIMA’)

Q:
Did the Medical Assessor think that you were physically able to work 
in any of the jobs identified in the Vocational Independence 
Occupational Assessment?

Q:
How many hours were you able to work? Was it full-time or part-time?

· Do you have any other comments relating to your experiences of the Vocational Rehabilitation process?
Interviewer to note:
After the Vocational Medical Assessment, ACC would have 
made a decision on whether you were vocationally independent 
– that is, whether you were fit enough to go back to work in a
job for 35 or more hours a week. They would have written you a letter to say that your weekly compensation would be cut after 3 months.

(6)
VOCATIONAL REHABILITATION PROCESS OUTCOMES

Interviewer to note: 
If claimant is unsure, explain that if they were found vocationally independent ACC would have determined that the were able to go back to work for more than 35 hours per week and that ACC would have sent them a notice, advising that their weekly compensation would be cut after 3 months.

Q:
After, the Vocational Independence Medical Assessment, were you 
found to be vocationally independent?

Q:
Did ACC write to you saying that your weekly compensation would be 
cut off after 3 months?

Q:
If you were found to be vocationally independent, what jobs did ACC 
say you could do?

Q:
Did you work in any of those jobs after ACC said you were able to?

Q:
Did you end up working in any job that the Vocational Independence 
Medical Assessment had said you were NOT fit for?

Q:
If so, for how many hours do you work/did you work?

___________________________________________________________________
(7)
OCCUPATIONAL DETAILS (POST-VOCATIONAL REHABILITATION 
PROCESS) 

· Current Employment Status: Do you have a job at the moment?

Interviewer to note:
If the answer to this question is no, skip to sections 8 and 9.

· Do you work on a full-time or a part-time basis?

· How many hours per week do you work?

Industry:  What industry do you work in?

Occupation: 
 What is your job?

Income before tax (post- injury): 
How much do you earn before tax?

_____   < $19,000

$20,000 - $29,000

$30,000 - $39,000

$40,000 - $49,000

$50,000 - $59,000

$60,000 - $69,000

$70,000 < ______
Interviewer to note: 
Claimant may only know weekly, take-home income so record details and then convert to yearly income.

Job Description: How would you describe your job? Work Tasks: What did 

you do?

Workload (hours per week):  How many hours did you work per week?
Q:
Are you more satisfied with this job than you were with the job you had 
before your injury?


In terms of: 

-
The job being physically possible, given your injury and the ongoing 
effects of your injury:

-
Job satisfaction:

-
The job taking into account your experience/education/training:

-
Level of earnings:

-
Prospects for promotion:

· In your opinion, did the vocational rehabilitation process help you get a job?

(8)
ACC

If currently unemployed:  When did you last work?

Q:
How long have you been in receipt of weekly compensation?

(9)
WINZ BENEFITS

If currently unemployed:

Q:
After leaving the work-force through injury did you, at any stage, go on to a 
WINZ benefit?

Q:
How long have you been in receipt of that benefit?

APPENDIX THREE: 

ACC Claimant Experiences of Vocational Rehabilitation 

A Research Project

Information Sheet and Consent Form

Date – XX August 2005 
Dear Research Participant – 

We are a law firm that specialises in ACC litigation, and are conducting research, commissioned by the Department of Labour that involves past or present ACC claimants and their experiences of obtaining and maintaining employment after spending time out of the workforce through injury. 
We are interested in getting some feedback from a claimant perspective on the rehabilitation they were offered by ACC and what impact this rehabilitation had upon the claimant obtaining and maintaining employment after they were able to return to work. We are also interested in comparing claimants’ pre- and post-injury work and level of earnings.
[In addition, we would like to hear what kind of a role retraining played in the vocational rehabilitation process.

We invite you to take part. We are only interested in your experiences of the vocational rehabilitation process and of occupational retraining. We are not collecting any health information (other than the type and date of injury) and the personal information we are collecting is merely descriptive. Participant confidentiality is assured and no participant names will be used in the research analysis. 
The research will be conducted independently of ACC and claimant entitlements and cover will not be affected by any decision you make to not participate and your current and future entitlements and cover will not be affected by any responses you give to the questions. 
The research will be conducted via a telephone questionnaire, lasting approximately 15 minutes. The responses to this questionnaire will be recorded on tape and later transcribed into an electronic database for analysis. The tapes used to collect these stories will be wiped clean within one month of recording. 
Please note – 

· Participation in the survey is entirely voluntary.

· You are free to ask questions at any time and may withdraw at any time.

· Everything discussed and recorded is treated confidentially. Everything we store will be anonymous.

· Responses and associated information will be kept for 6 years.

If you have any questions regarding the research please ask your interviewer or facilitator. If you wish to contact the Researcher or the Department of Labour for further details please phone - …

___________________________________________________________________
Consent

I have read and understood the above information. I give my consent for my responses and the participant information to be collected for the purposes of the research, and agree to take part in accord with the above statements.

Name  _________________________

Signed ________________________

Date  __________________
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Status: Up-to-date instrument 
The General Conference of the International Labour Organisation, 

Having been convened at Geneva by the Governing Body of the International Labour Office and having met in its Sixty-ninth Session on 1 June 1983, and 

Noting the existing international standards contained in the Vocational Rehabilitation (Disabled) Recommendation, 1955, and the Human Resources Development Recommendation, 1975, and 

Noting that since the adoption of the Vocational Rehabilitation (Disabled) Recommendation, 1955, significant developments have occurred in the understanding of rehabilitation needs, the scope and organisation of rehabilitation services, and the law and practice of many Members on the questions covered by that Recommendation, and 

Considering that the year 1981 was declared by the United Nations General Assembly the International Year of Disabled Persons, with the theme "full participation and equality" and that a comprehensive World Programme of Action concerning Disabled Persons is to provide effective measures at the international and national levels for the realisation of the goals of "full participation" of disabled persons in social life and development, and of "equality", and 

Considering that these developments have made it appropriate to adopt new international standards on the subject which take account, in particular, of the need to ensure equality of opportunity and treatment to all categories of disabled persons, in both rural and urban areas, for employment and integration into the community, and 

Having decided upon the adoption of certain proposals with regard to vocational rehabilitation which is the fourth item on the agenda of the session, and 

Having determined that these proposals shall take the form of an international Convention, 

adopts this twentieth day of June of the year one thousand nine hundred and eighty-three the following Convention, which may be cited as the Vocational Rehabilitation and Employment (Disabled Persons) Convention, 1983: 

PART I. DEFINITION AND SCOPE 

Article 1 

1. For the purposes of this Convention, the term disabled person means an individual whose prospects of securing, retaining and advancing in suitable employment are substantially reduced as a result of a duly recognised physical or mental impairment. 

2. For the purposes of this Convention, each Member shall consider the purpose of vocational rehabilitation as being to enable a disabled person to secure, retain and advance in suitable employment and thereby to further such person's integration or reintegration into society. 

3. The provisions of this Convention shall be applied by each Member through measures which are appropriate to national conditions and consistent with national practice. 

4. The provisions of this Convention shall apply to all categories of disabled persons. 

PART II. PRINCIPLES OF VOCATIONAL REHABILITATION AND EMPLOYMENT POLICIES FOR DISABLED PERSONS 

Article 2 

Each Member shall, in accordance with national conditions, practice and possibilities, formulate, implement and periodically review a national policy on vocational rehabilitation and employment of disabled persons. 

Article 3 

The said policy shall aim at ensuring that appropriate vocational rehabilitation measures are made available to all categories of disabled persons, and at promoting employment opportunities for disabled persons in the open labour market. 

Article 4 

The said policy shall be based on the principle of equal opportunity between disabled workers and workers generally. Equality of opportunity and treatment for disabled men and women workers shall be respected. Special positive measures aimed at effective equality of opportunity and treatment between disabled workers and other workers shall not be regarded as discriminating against other workers. 

Article 5 

The representative organisations of employers and workers shall be consulted on the implementation of the said policy, including the measures to be taken to promote co-operation and co-ordination between the public and private bodies engaged in vocational rehabilitation activities. The representative organisations of and for disabled persons shall also be consulted. 

PART III. ACTION AT THE NATIONAL LEVEL FOR THE DEVELOPMENT OF VOCATIONAL REHABILITATION AND EMPLOYMENT SERVICES FOR DISABLED PERSONS 

Article 6 

Each Member shall, by laws or regulations or by any other method consistent with national conditions and practice, take such steps as may be necessary to give effect to Articles 2, 3, 4 and 5 of this Convention. 

Article 7 

The competent authorities shall take measures with a view to providing and evaluating vocational guidance, vocational training, placement, employment and other related services to enable disabled persons to secure, retain and advance in employment; existing services for workers generally shall, wherever possible and appropriate, be used with necessary adaptations. 

Article 8 

Measures shall be taken to promote the establishment and development of vocational rehabilitation and employment services for disabled persons in rural areas and remote communities. 

Article 9 

Each Member shall aim at ensuring the training and availability of rehabilitation counsellors and other suitably qualified staff responsible for the vocational guidance, vocational training, placement and employment of disabled persons. 

PART IV. FINAL PROVISIONS 

Article 10 

The formal ratifications of this Convention shall be communicated to the Director-General of the International Labour Office for registration. 

Article 11 

1. This Convention shall be binding only upon those Members of the International Labour Organisation whose ratifications have been registered with the Director-General. 

2. It shall come into force twelve months after the date on which the ratifications of two Members have been registered with the Director-General. 

3. Thereafter, this Convention shall come into force for any Member twelve months after the date on which its ratification has been registered. 

Article 12 

1. A Member which has ratified this Convention may denounce it after the expiration of ten years from the date on which the Convention first comes into force, by an act communicated to the Director-General of the International Labour Office for registration. Such denunciation shall not take effect until one year after the date on which it is registered. 

2. Each Member which has ratified this Convention and which does not, within the year following the expiration of the period of ten years mentioned in the preceding paragraph, exercise the right of denunciation provided for in this Article, will be bound for another period of ten years and, thereafter, may denounce this Convention at the expiration of each period of ten years under the terms provided for in this Article. 

Article 13 

1. The Director-General of the International Labour Office shall notify all Members of the International Labour Organisation of the registration of all ratifications and denunciations communicated to him by the Members of the Organisation. 

2. When notifying the Members of the Organisation of the registration of the second ratification communicated to him, the Director-General shall draw the attention of the Members of the Organisation to the date upon which the Convention will come into force. 

Article 14 

The Director-General of the International Labour Office shall communicate to the Secretary-General of the United Nations for registration in accordance with Article 102 of the Charter of the United Nations full particulars of all ratifications and acts of denunciation registered by him in accordance with the provisions of the preceding Articles. 

Article 15 

At such times as it may consider necessary the Governing Body of the International Labour Office shall present to the General Conference a report on the working of this Convention and shall examine the desirability of placing on the agenda of the Conference the question of its revision in whole or in part. 

Article 16 

1. Should the Conference adopt a new Convention revising this Convention in whole or in part, then, unless the new Convention otherwise provides- 

(a) the ratification by a Member of the new revising Convention shall ipso jure involve the immediate denunciation of this Convention, notwithstanding the provisions of Article 12 above, if and when the new revising Convention shall have come into force; 

(b) as from the date when the new revising Convention comes into force this Convention shall cease to be open to ratification by the Members. 

2. This Convention shall in any case remain in force in its actual form and content for those Members which have ratified it but have not ratified the revising Convention. 

Article 17 

The English and French versions of the text of this Convention are equally authoritative. 

Cross references 
Recommendations:R150 Human Resources Development Recommendation, 1975 
Recommendations:R099 Vocational Rehabilitation (Disabled) Recommendation, 1955 
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Convention No. C159 was ratified by 71 countries
	Country
	Ratification date
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	Australia
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	02:06:1999
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	19:12:96
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	Greece
	31:07:85

	Guatemala
	05:04:94
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	16:10:95
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	20:06:84

	Iceland
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	06:06:86
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	07:06:2000

	Japan
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	15:11:1999
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	Kyrgyzstan
	31:03:92

	Lebanon
	23:02:2000
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	26:09:94
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	03:06:98

	Malawi
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	Mali
	12:06:95

	Malta
	09:06:88

	Mongolia
	03:02:98

	Netherlands
	15:02:88

	Norway
	13:08:84

	Pakistan
	25:10:94

	Panama
	28:01:94

	Paraguay
	02:05:91

	Peru
	16:06:86
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	23:08:91
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	Russian Federation
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	Uruguay
	13:01:88
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‘King Dick’, Premier Dick Seddon.  As Premier he oversaw the Coalmines Act which provided state insurance for injured miners. Seddon Papers, National Archive








From the Alexander Turnbull library





The Lyttelton Times, 30th March 1896





1896, Lyttleton Times


 Brunner Mine Canterbury Museum





The RSA was critical of rehabilitation following WW1. The Trentham Military Camp in 1921 was used as a hospital and home for disabled soldiers.





ACC funded this handbook for workers to understand their entitlements
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